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AGENT. 


§ 20. Firnt.—FErrors of Agents—Company Liable.—Sabin & 
Fisher were equal partners in the business of fire, life, and ma- 
rine insurance, representing some companies jointly and others 
singly. Fisher alone was agent of the appellee. On the 28th of 
August, 1866, appellant, through its agent at Louisville, issued 
its policies of insurance to Hall & Co., on their engine, shafting, 
etc., contained in the Indiana State prison at Jeffersonville. 
The policy was for $10,000 for one year, and the policy reinsured 
with the appellee was for one half that amount. At the time of 
assuming the risk Fisher was absent from the office, and Sabin 
took the responsibility of issuing the policy and signing “ Sa- 
bin & Fisher, agents,” below the words “ Countersigned at New 
Albany, Indiana, this 28th day of August, 1866.” Subsequently 
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other insurance without notice was allowed. The risk was also 
reported to the general agency of the appellee in the handwrit- 
ing of Fisher. About this time Fisher got the erroneous idea 
that this property was being removed to Louisville, and therefore 
the policy would be void. As soon as the general agent at Erie, 
Pennsylvania, saw the report, he wrote for particulars of the risk, 
and although he expressed surprise that such a risk had been 
taken, he did not repudiate it nor offer to return the premiums 
‘until after the fire. Held, that although the general rule is that 
one agent cannot delegate his authority to another, and although 
the policy was not countersigned by the proper party, yet as Dow- 
ning, the general agent, did not immediately repudiate the risk, 
but expressed his willingness to carry it under certain circum- 
stances, the appellee must be held liable. Held, that if any one 
must suffer from the mistakes of an agent, it must be the princi- 
pal, and not innocent third parties. Held, that there was a recti- 
fication of the mistakes of Sabin & Fisher by the general agent, 
Downing. 

/Etna Ins. Co. vs. Maguire et al., 51 IIl., 342 ; Adtna Ins, Co. vs. Web- 
ster, 6 Wal., 129. 

U. 8. Fireand Marine Ins. Co. vs. President and Ins. Co. of North America. 

Rep’d Jour’l p. 169. Inp. 8. C. 

§ 21. Lire.—Special Agent.—Colton, not being a regular 
agent of the defendant, procured a policy on the life of the in- 
sured, with instructions not to deliver it to him until the premium 
was paid, Disregarding instructions, he delivered the policy 
without receiving the premium, and reported to the company that 
he still held the policy, and that the premium would be paid in a 
few days, when the policy would be delivered. After the lapse of 
nine days, when the health of the insured had materially changed 
for the worse, the premium was paid, and the insured died ten 
days afterward. Held, that prior to the execution of the policy, 
Colton was not an agent of the defendant, although he may have 
professed so to act. Held, that upon the execution and delivery 
of the policy he became a special agent of the company to re- 
ceive the premium and deliver the policy. 


De Camp vs. New Jersey Mutual Life Ins. Co. 
Rep’d Jour’l p. 89. 





Charter-Party— Consideration. 


CHARTER-PARTY. 


§ 22. Martne.—(Eng. C.P.)—Loss of Freight—Right of Charter- 
er tothiow up Charter-party when Vessel disabled —The plaintiff on 
the 9th of November, 1871, effected an insurance “on chartered 
freight valued at £2,900, at and from Liverpool to Newport in 
tow, whilst then and there to San Francisco,” ete. The ship left 
Liverpool on the 2nd of January, 1872, and on the 4th, before 
arriving at Newport, took the rocks in Cameron Bay. She was 
got off much damaged, and returned to Liverpool on the 12th of © 
April, where she was sold under circumstances which the court 
held not to be justifiable, there being no satisfactory evidence of 
a constructive total loss. She was repaired by the purchaser, 
and was still under repair at the time of the trial, the 16th of 
April, 1872. By the charter-party the vessel was to proceed with 
all convenient speed (damages and accidents of navigation ex- 
cepted) from Liverpool to Newport, and there load a cargo of 
iron rails for San Francisco. After the vessel took the rocks, 
and before she was got off, viz.,on the 15th of February, the 
charterers threw up the charter, and on the following day they 
hired another ship to carry their rails to San Francisco. The 
plaintiff sued the underwriters for a loss of the chartered freight. 
The jury found that the time necessary for getting the ship off 
and repairing her was so long as to put an end, in a commercial 
sense, to the commercial speculation entered upon by the ship 
owner and the charterers. Held, by Keating and Brett, JJ., 
that the charterers were absolved from loading the vessel, and 
that the ship-owner, therefore, might recover for the loss of the 
freight. Held, contra, per Bovill, C. J., that the charterers were 
not entitled to throw up the charter, and that sebsequently, the 
plaintiff could not recover against the underwriters, and that the 
findings of the jury were unnatural. 

Jackson vs. The Union Marine Ins. Co. 


English Law Reports, 8 C. P., 572. 


CONSIDERATION. 


§ 23. Luwe.—Risk of Litigation a Consideration for Premium. 
—Held, that the responsibility assumed, and inconvenience to 
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which the defendants were exposed in a case of attempted fraud, 
constitute a consideration for the premiums paid. 


Lewis vs. Phenix Mutual Life Ins. Co. 
Rep'd Jour’), 123. 


CONSTRUCTION. 


§ 24. Lire.—Ambiquity.—Held, that in cases where the con- 
struction of language is the matter of any doubt, and the mean- 
ing ambiguous, the rule is that the conditions are to be construed 
strictly against the company, but where the meaning is plain, this 
rule is not so important. Held, that it was for the jury to say 
how long the use of ‘liquor must be continued to make it “ ha- 
bitual.” 

e Camp vs. New Jersey Mutual Life Ins. Co. 


EVIDENCE. 


§ 25. Lire.—Physician’s Certificate.— Held, that the plaintiff is 
not concluded by the statement of the certificate of the attend- 
ing physician on the verdict of the coroner’s jury. It is not her 
statement, and it is furnished simply in accordance with the rules 
of the company. 

De Camp vs. New Jersey Mutual Life Ins. Co. 


FRAUD. 


§ 26. Lire.— Wagering Policy.—The defendants, through R., 
their local agent, issued a policy of insurance on the life of L., a 
brother of the plaintiff, for the benefit of, and payable to the 
plaintiff. By a secret arrangement between R. and the plaintiff. 
R. advanced money on the payment of the premiums, the 
amounts so advanced to be refunded by the plaintiff, and it was 
further agreed that R. should assume the policy if requested by 
the plaintiff within three years, and refund to him the amount 
of premiums paid by him with interest, and should receive 
$1,000 of the sum insured, if paid by the defendants, in case L. 
should die within three years. L. did not know of the existence 
of the policy, and was not examined by a physician as the rules 
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of the company required, and the plaintiff had no interest in his 
life, except such as arose from the relationship between them. 
The defendants were ignorant of all these facts. In the applica- 
tion for insurance plaintiff claimed that he had an interest in the 
life of L. to the full amount of the insurance applied for. The 
defendants having cancelled the policy, an action was brought to 
recover the amount of premiums paid. Held, that this was a wa- 
gering policy, intended as a fraud upon the defendants, and that 
the defendants can take advantage of it against the plaintiff, as 
well as against R., although the plaintiff did not participate in 
the fraudulent intent. 
Lewis vs. Phenix Mutual Life Ins. Co. 


INSURABLE INTEREST. 


§ 27. Lire.—Relationship.— Held, that the mere relationship 
of a brother is not such an interest as will support a policy of in- 
surance, but it must be of a pecuniary nature ; also, that parol 
evidence would have been admitted to show any interest. 

Loomis vs. Eagle Life Ins. Co., 6 Gray, 396 ; Lord vs. Dale, 12 Mass., 
115 ; Berin vs. Conn. Mut. Life Ins. Co., 23 Conn., 244. 

Lewis vs. Phoenix Mutual Life Ins. Co. 


MISREPRESENTATION. 


§ 28. Lire.—Waterial Facts.—Held, that at the time of the 
application, De Camp must be proved to have been a sober and 
temperate man in reference to intoxicating liquors, or the policy 
is avoided on the ground of misrepresentation of a material fact. 
Held, that the statements made in the application are representa- 
tions, and they must be true if they are material. or the policy is 
avoided. 


De Camp vs. New Jersey Mutual Life Ins. Co. 


NOTICE OF TRANSFER. 


§ 29. Fire.—Transfer of Title—Notice of.—Personal prdperty 
insured by the defendants was sold by the insured during the life 
of the policy to the plaintiff, and the policy delivered to him. The 
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policy contained a condition that if any change took place in the 
title, to the property by transfer or otherwise, the policy should 
become void. The plaintiff, to secure the protection of his inter- 
est by the insurance, carried the policy to an insurance broker, to 
have whatever was necessary for the purpose done. The broker 
wrote in pencil on the back of the policy, “ Privilege to use ker- 
osene oil for lights—Loss, if any, payable to Charles Batchelor — 
Transfer,” and sent it to the defendants. The secretary of the 
company read the memorandum and wrote in the policy the fol- 
lowing: “July 19th, 1867. Privilege to use kerosene oil for 
lights. Loss, if any, payable to Charles Batchelor.” This he 
signed in his official character, affixed to the policy a fifty cent 
revenue stamp, (required by law for a new policy, but not neces- 
sary for the indorsement actually made,) and sent the policy back 
to the broker, who delivered it to the plaintiff. Before the term 
of the insurance expired the entire property was burned. Held, 
that the word “transfer” was an important term, and that the 
legal effect was to give notice to the defendants that the title to 
the property had been changed. 
Batchelor vs. People’s Fire Ins. Co. 
Rep’d Jour’! p. 115. 


POLICY. 


§ 30. Lire.—Non-payment of Premium—When a Completed 
Contract.—Held, if the defendants became acquainted with the 
terms of the policy on the 5th, and accepted them, and paid the 
premium on the 14th, it became perfected and binding, notwith- 
standing that the agent did not pay the premium to the defend- 
ant. Held, that if the policy, duly executed, was assented to by 
the insured, and the plaintiff and the insurer, and the premium 
was promised in a few days, the policy became a completed con- 
tract, and that it was not obligatory for plaintiff to inform the 
defendant of any change in the health of her husband which 
took place after the execution of the policy. Held, that if the 
terms of policy are known and assented to on both sides, it be- 
ing a eompleted contract, it is immaterial which party has pos- 
session of it. 

De Camp vs. New Jersey Mutual Life Ins. Co. 





Taxes— Waiver. 


RENEWAL OF POLICY. 


§ 31. Fime.—Renewal.—Held, that the affixing of revenue 
stamps by the defendants, as required by law for a new contract 
of insurance, and returning the policy to the plaintiff, were signi- 
ficant acts, which showed that the defendants did not mean to 
avail themselves of their option to cancel the policy, but intend- 
ed that it should be delivered to the plaintiff, and that in so do- 
ing they renewed or revived the policy, so as to make it available 
to the plaintiff. 

Batchelor vs. People’s Fire Ins. Co, oes 


TAXES. 


§ 32. Lire.—City Charter—Licensing Power of.—The stat- 
utes of Missouri provide that life insurance companies referred 
to shall pay certain fees which shall go to the support of the in- 


surance department, and shall be in lieu of all taxes, fees and 
licenses whatsover, collected for the benefit of the State, and that 
all companies organized under the laws of that State shall pay 
all the fees required as above, which shall be in lieu of all fees 
and taxes whatsoever, except that they may be taxed on their 
paid up capital stock in the same manner as other property in 
the county, for county and municipal purposes. Held, that the 
law excludes the company from the imposition of taxes for mu- 
nicipal purposes, since it has no capital stock, but that the city 
charter, being a subsequent act to the statute, authorizes a 
license provided for in the city ordinances. 

City of St. Louis vs. Life Association of America. 

Rep’d Jour’l p. 129. 


WAIVER. 


§ 33. Fire.— Waiver.—The plaintiff offered to furnish the de- 
fendants with formal proof of loss, but they informed him that 
they denied his right to recover for the loss, and that they should 
not receive any proof made by him as sufficient. Held, that this 
constituted a waiver of the proof. 
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Norwich and New York Transportation Co. vs. Western Mass. Ins. Co., 
34 Conn., 561. 


Batchelor vs. People’s Fire Ins, Co. 


WARRANTY. 


§ 34. Fire— Warranty—Variance between Proofs of Loss and 
Evidence.—Defendant insured a stock of piano-fortes contained 
in a building represented by the plaintiff as being wholly occu- 
pied by him. The proofs of loss stated that it was occupied by 
the insured and the Lindsay Arms Company. The evidence 
showed that the Lindsay Arms Co. occupied an adjoining build- 
ing, separated from the assured by an alley-way, and were own- 
ers of the entire property, and that no change of occupancy had 
been made by the.insured since the policy was written. Held, 
that the representation as to the occupancy of the building was a 
warranty, and if broken, avoided the policy. Held, that the 
plaintiff was not estopped by the statement in the proofs of loss 
trom showing that the warranty was not broken, and that evi- 
dence as to the fact of the occupancy of the building was prop- 
erly admitted. 

Parmelee vs. vs. Hoffman Insurance Oo, 

Rep’d Jour’l p. 111 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


CIRCUIT COURT OF THE UNITED STATES, 


SOUTHERN DISTRICT OF NEW YORK. 


DE CAMP 
vs, 


NEW JERSEY MUTUAL LIFE INS. CO.* 


Colton, not being a regular agent of the defendant, procured an application for insu- 
rance on the life of the deceased, and the policy was made out and delivered to 
him with instructions not to deliver it to the insured till the premium was paid. 
Disregarding instructions, he delivered the policy and received the premium 
some nine days afterward, when the health of the insured was materially 
changed for the worse. 

Held, that prior to the execution of the poiicy, Colton was not an agent of the de- 
fendant, although he may have professed so to act. 

Held, that upon the execution and delivery of the policy to him he became a spe- 
cial agent of the company to receive the premiums and deliver the policy on 
such receipt. ; 

Held, that assuming that the representations in the application are true, if the De 
Camps were made acquainted on June 5th or 6th with the terms of the poli- 
cy, and if they paid the premium on the 14th, to Colton, that thereupon it be- 
came a perfected and binding policy, notwithstanding that Colton never paid 
the premium to the defendant. 

Held, that if any material change in the health of fhe insured takes place before 
the contract is consummated, it is the duty of the parties to inform the compa- 
ny of these facts. 

Held, that if the policy was executed by the defendant, and handed to Colton to be de- 


* Verdict rendered December 22nd, 1873, 
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livered to the applicants on the receipt of the premium, and that they became 
acquainted with the contents on the Sth or 6th of June, and assented thereto 
and promised to pay the premium in a few days, that the contract thea became 
consummated, subject only to the payment of the premium, and that it was 
not obligatory upon the plaintiff to inform the defendant of any change in the 
health of the insured, if any, taking place between the 5th and the 14th of the 
month. 


Held, that the fact of the delivery of the policy on the 5th of June was immaterial, 
except that it is important for the plaintiff to show that she acquiesced in the 
terms of the contract prior to any supposed change in the health of the in- 
sured, and that there was an assent on the part of the plaintiff and defendant 
in the terms of the policy. 

Held, that if naught remained but the payment of the premium, it is unimportant 
who had possession of the policy between the 5th and 14th of June; but if the 
payment of premium and receipt of the policy were a part of a collusive scheme 
between the pluintiff and Colton, whereby she got possession of the policy, 
the plaintiff cannot recover. 


Held, that if the questions in the application were not rightfully answered by the 
applicant, the representations which he made were untrue, and if untrue in this 
material respect, the company did not have an honest statement of the risk 
they were called upon to insure, and therefore the policy is avoided. 


Held, that in cases where the construction of the language of the policy is doubt- 
ful, it is to be construed against the company, but where the meaning is plain, 
this rule is not so important. 


Held, that the plaintiff is not concluded by the physician’s certificate as to the 
cause of death, nor by the verdict of the coroner's jury. 


Colton was agent for another insurance company. Becoming ac- 
quainted with De Camp, he solicited him to apply to the defendant 
for a policy on his life. The application was made June Ist, 
1869, and the medical examiner of the defendant on the 3rd pro- 
nounced him a first-class risk. Colton indorsed the application as 
agent for defendant. Defendant accepted the application and in- 
dorsed Colton’s name as its agent on the policy, June 5th, and deliv- 
ered it to him, with instructions, however, to deliver it only on pay- 
ment of premium. Colton, who was boarding in the family with De 
Camp, delivered the policy on the 5th. De Camp gave it to his wife 
‘ and told Colton that he would pay the premium in a few days, to 
which Colton assented. On the 8th Colton wrote to the defendants 
that the policy had not been delivered, and that the premium had not 
been paid ; but as De Camp promised to pay in a few days, he pro- 
posed to hold it and give him the opportunity. Defendant replied on 
the 10th, approving of the suggestion of Colton’s. On the 9th De 
Camp had taken hyosciamus to quiet excitement arising from his do- 
mestic troubles and the use of liquor, and would have died but for 
medical aid. This condition of affairs was repeated on the 13th. On 
the 14th, Mrs. De Camp testified, he paid Colton the premium, and at 
some subsequent time, it does not exactly appear when, Colton took 
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the policy at his own request from Mrs. De Camp for safe keeping, 
and after her husband’s death she recovered it from him by a 
replevin suit. Defendant put in evidence letters from Colton writ- 
ten both before and after the death of De Camp, to the effect that the 
premium had not been paid or the policy delivered. Defendant also 
claimed that De Camp was not temperate when the application was 

‘ made, and that it was untrue in this respect. One condition of this 
policy was, that if the insured should die from the “ habitual use of 
intoxicating liquors,” the policy should be void. The evidence showed 
that De Camp had made use of liquor after the application was 
signed, so as to be intoxicated. The inquisition made by the coroner 
the plaintiff had submitted as part of the proofs of loss, and it was 
introduced in evidence under the plaintiff's exception. The inqui- 
sition found De Camp had died from the habitual use of intoxicating 
liquors. It also appeared that Mrs. De Camp had been exumined 
before the coroner, and had given evidence strongly tending to show 
that her husband had been a drinking man for years, and that he had 
taken opiates as remedies for the disorders induced by drink. 
That, however, was explained by the evidence of the attending phy- 
sician, who said that she was so overcome with grief and mental ago- 
ny at the time as not to be in a fit state to be examined. The evi- 
dence of De Camp’s past life up to his death was that he was tem- 
perate, but the post mortem examination showed evidences consistent 
with the theory of death from liquor, and the attending physician 
said that on two or three occasions when he was called in, and after 
the application was made, he was wildly intoxicated, but that this 
might have resulted from a slight use of liquor, owing to the severe 
mental excitement under which De Camp was laboring. Defendant, 
among other things, claimed that as this agency was special, confined 
to this one policy, plaintiff dealt with him at her peril, and was bound 
to examine his authority ; that the policy in no event could take ef- 
fect until the actual payment of the premium ; that until the pay- 
ment, the policy was a mere proposition to insure, and that the pay- 
ment was an implied reiteration by the plaintiff of the statements in 
the application, and that inasmuch as De Camp had partaken of 
liquor to excess, and had impaired his health by drugs, the policy was 
avoided. 


Joun L. Hitt, Counsel for Plaintiff’; A. S. Drossy, Plaintiff 3 Alt’y. 
Sanprorp, Rosinson & Woonprvurr, for Defendant. 
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Plaintiff requests to charge—as to the delivery of the policy and 
payment of premium : 

I. That there is no conflict of evidence but that Colton delivered 
this policy on the 5th or 6th of June, 1869, without exacting the pre- 
payment of the premium, which act was sufficient in law to justify 
the belief that a loan of credit for the premium was extended, and 
the condition of the policy in this respect waived; and if Mrs, 
De Camp accepted the policy with that understanding, the contract 
became valid and operative immediately, and the company was bound. 

IL. That if Mrs. De Camp innocently relied upon the apparent au- 
thority to be reasonably inferred from Colton’s possession of the poli- 
cy, and for that reason was induced to postpone immediate payment 
of the premium, the company became bound on delivery. 

III. Same of De Camp as plaintiffs agent. 

IV. That if the company’s direction to Colton, not to deliver the 
policy until premium was paid, was a mere secret or private instruc- 
tion, and inasmuch as there is no proof that she ever knew it, it can 
have no effect whatever on her rights. 

V. That the maxim of natural justice here applies with full force, 
that “he who without intentional fraud has enabled a person to do 
an act which must be injurious to himself or another innocent party, 
shall himself suffer the injury rather than the innocent party who 
has placed confidence in him.” 

VL. That there is no question but that Colton’s actual authority, 
with respect to this policy, continued down to and including the ac- 
tual payment of the premium on the 14th of June, 1869, so that he 
was then an authorized agent of the company to receive it. 

VII. That even if there was no waiver of prepayment of premium, 
the payment on the 14th of June, 1869, was compliance with the con- 
dition of the policy in that respect, and it related back to the date of 
the acceptance by the company of the application for insurance. 

VILL. That if the plaintiff and her husband made full, fair and honest 
disclosures of all the facts material to the subject of inquiry in the 
application, they were guilty of no fraud and concealment. 

IX. That in doing this (VIIL.) they were only obliged to disclose 
so much as was material to their own minds. 

X. That although the application was the basis for the policy, its 
statements were not warranties, and an innocent mistake upon 
any question.of disease or health, made by Mr. or Mrs. De Camp, 
would not affect the validity of the policy. 

XL That even if there had been a waiver and the policy had not 
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taken effect until the payment of the premium, neither the plaintiff 
nor her husband were obliged to disclose any voluntary statements. 

XII. That upon that hypothesis (XI) if the company desired in- 
formation of later facts than those shown by the application, it was 
its duty to have inquired about them, and that then the plaintiff or 
her husband would have been guilty of fraud or concealment in that 
respect. 

XIII. That since there was no conflict of evidence about the de- 
livery of the policy or payment of the premium, the only question for 
the jury is as to the cause of death. 

That in respect to the cause of death : 

I. The insurance company is not entitled to a verdict unless De 
Camp’s death was caused ‘by the habitual use of intoxicating liquor.” 

II. It is not enough to excuse the company that intoxicating liquors 
caused his death. 

III. It is not enough to excuse the company that his death was 
caused by the excessive use of intoxicating liquor. 

IV. The term “ intoxicating liquor” is to be construed in its ordin- 
ary and popular sense. 

V. That inasmuch as there is no conflict against Dr. Johnson’s 
statement, that the anodyne and opiates used by him are not in- 
cluded in the popular term “ intoxicating liquor,” the jury are bound 
to believe his statement in that respect. 

VI. That the burden of proof rests upon the company, and it is 
bound to show by a fair preponderance of evidence, that death re- 
sulted from the habitual use of intoxicating liquor before they will be 
entitled to a verdict. 

VII. That it is not enough for defendant to show that death ought 
not to have resulted from the habitual use of intoxicating liquors; or, 

VIII. That such liquor or its habitual use contributed to cause 
death. 

IX. They must be satisfied that his death actually resulted from 
such habitual use as the primary and controlling cause, and that 
death would have resulted at that time independently of the use of 
the narcotics, and of this too, the jury must be satisfied by a fair pre- 
ponderance of evidence. 

X. That if De Camp only took intoxicating liquor in moderate 
quantities, medicinally, to quiet nervous excitement arising from 
other causes, and not from habit, and that death resulted from such 
use, the defendant cannot recover on this branch of the case. 

XI. That in determining the cause of death, the jury are bound to 
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give just consideration to the evidence of De Camp’s appearance 
shortly before his death, as they may deem it deducible from the testi- 
mony of Mr. Jencks, Mr. and Mrs. Johnson, Mrs. De Camp, Brock- 
way, and other witnesses, who speak upon that subject as well as the 
medical witnesses, and to harmonize all the credible testimony on that 
subject if that can be done. 


Defendant requests to charge : 

I. That prior to the transactions in question A. R. Colton never 
acted as the agent of the defendant in any way whatever, and since 
the transactions in question, A. R. Colton has never acted as agent 
for the defendant in any way whatever. 

Il. That A. R. Colton was the agent of the plaintiff in making the 
application for the poliey in suit. 

III. That in this transaction no relation of agency existed between 
the defendant and A. R. Colton, except that Colton received the pol- 
icy from the defendant, to be held by him in escrow, and to be de- 
livered to the plaintiff upon the payment of the premium, but not 
otherwise. 25 Conn., 542; 1 Bigelow, Life Ins. Cases, 51. 

IV. That the delivery of the policy by A. R. Colton to the plaintiff 
or her husband, even if made, would not complete the contract of in- 
surance or make it binding unless or until the premium was actually 
paid. 

V. That if the jury believe that the premium on the policy was 
never actually paid, prior to the death of De Camp, then the con- 
tract of insurance never became complete, and there can be no reco- 
very on the policy. 

VI. That even if the jury believe that the premium was paid to 
Colton on or about the 14th of June, 1869, as claimed by the plaintiff, 
nevertheless, if at that time John H. De Camp was so seriously ill 
that defendants would not have delivered the policy had they known 
that fact, and that fact was fraudulently concealed from the defend- 
ants by Mr. and Mrs. De Camp and Colton, acting in collusion with 
each other, there can be no recovery on the policy. 

VII. Even if the jury believe that the payment of premium claimed 
was actually made, yet if they believe that it was made at a time when 
De Camp was so seriously ill that the defendants, if they had been 
aware of the facts, would not have delivered the policy, and such a 
payment was a part of a collusive and fraudulent scheme which was 
carried out and perfected after the death of De Camp, by collusive 
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proceedings arranged between the plaintiffs and Colton, under whigh 
she got possession of the policy, the plaintiff cannot recover. 

VIII. That if any of the statements made by the plaintiff in the 
application for said policy were untrue, the plaintiff cannot recover. 

IX. That if the statement contained in such application, that at the 
date thereof, to wit, the 4th day of June, 1869, the said John H. De 
Camp was in good health was untrue, the plaintiff cannot recover. 

X. That if the statement contained in such application, that at the 
date thereof, to wit, the 4th day of June, 1869, the said De Camp was 
sober and temperate, was untrue, the plaintiff cannot recover. 

XI. That in determining the question of the truth or untruth of 
this statement, the sworn statement of plaintiff made at the coroner’s 
inquest, that John H. De Camp has drank to excess for the last two 
months, is evidence that such was the fact, and that the statement in 
that regard in the application was untrue. 

XII. That if in making such application, facts were withheld in re- 
gard to the health and habits of life of the said De Camp, with which 
the defendant ought to have been made acquainted to make such in- 
surance, the plaintiff cannot recover. 

XIII. That if in making the application there was withheld from 
the defendant the fact that John H. De Camp was in the habit of 
making excessive use of either alcoholic or narcotic stimulants, the 
plaintiff cannot recover. 

XIV. That if the jury believe that the habitual use of intoxicating 
liquors was a contributing cause to the death of John H. De Camp, 
the plaintiff cannot recover. 

XV. That if such use of intoxicating liquors did not become habitu- 
al until after the date of the application, nevertheless if it was a con- 
tributing cause to the death of De Camp, the plaintiff cannot recover. ~ 

XVI. That upon the question as to the cause of the death of De 
Camp, the plaintiff is concluded by the statement contained in her 
proofs of loss, including the verdict of the coroner’s jury included in 
such proofs, and it appearing from such proofs that such use of in- 
toxicating liquors was a contributing cause of the death of De Camp, 
the jury are directed to render a verdict in favor of the defendant. 

XVIL That as it does not appear that at the time,such proofs were 
served, the plaintiff was under any misapprehension as to the facts, 
she is concluded by the proofs and cannot recover. 

XVIII. That the facts stated in such proofs, inasmuch as they were 
not shown to have been made through mistake or to have been in- 
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dyced by fraud, are conclusive against the plaintiff and that she cannot 
recover. Campbell vs. Ins. Co., 10 Allen, 213. 

XIX. That even if the plaintiff is not absolutely concluded by the 
statements contained in her proofs of loss, the said statements, espe- 
cially when taken in connection with other statements of a similar 
nature made by the plaintiffs before the coroner’s jury, are evidence 
that the cause of the death of De Camp was as set forth in such 
proofs, and in the verdict of the coroner’s jury, and are entitled to 
such weight and consideration as the jury should give them. 

XX. That in determining the cause of De Camp’s death, the jury 
should give weight to the verdict of the coroner’s) jury as to the cause 
of such death, especially as such verdict constituted part of the proofs 
of loss served by the plaintiff on the defendant. 

Additional requests to charge were made in substance as follows : 

That unless the statements and representations made in the ap- 
plication were fair and true, on the 14th day of June, 1869, or if any 
material fact which the defendant ought to have known at that time 
was suppressed in regard to the health of De Camp, the policy was 
null and void ; 

That the application for all intents and purposes must be deemed 
to have been dated on the 14th day of June, 1869, when the premium, 
according to the plaintiff, was paid, and if any statements in the appli- 
cation were untrue at that time, the defendants are entitled to a ver- 
dict; 

That if any fraud was practiced on the company in the suppression 
of important information at the time when the premium was paid, 
the plaintiff cannot recover ; 

That the representations in the application took effect on the 14th 
day of June, 1869, and are material representations. 


Surpman, J. 


Gentlemen of the Jury: This isan action to recover the sum of $10,- 
000 and interest, being the amount named in a policy of insurance 
executed by the defendant upon the life of John H. De Camp, and 
payable to his wife, the plaintiff. It is evident from the testimony 
that the application for the policy dated June 4th, 1869, was made by 
‘the defendant and her husband at the suggestion of A. R. Colton, 
who, although he may have professed to be the agent of the compa- 
ny, was not then in any way in their employ ; that he carried the ap- 
plication to the company, which was approved, and the policy pro- 
duced upon this trial was executed by them on the day of its date, 
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June 5th, 1869 ; that the policy on said day was handed to Colton 
by the company, with instructions to deliver it to the parties named 
therein only in event of the payment of the premium to him ; that 
he was authorized to receive the premium, and thereupon deliver the 
policy ; that no instructions or information were communicated di- 
rectly to the De Camps by the company ; on the 24th day of June 
the insured died ; on the 26th day of June, 1869, after the death of 
De Camp, the company by letter to Colton revoked the authority 
conferred at the time of the execution of the policy, Colton having 
informed them that the policy was not delivered ; that the company 
never received from Colton any portion of the premium. These, 
gentlemen, are conceded facts, or else so proved that there is no se- 
rious or honest controversy in regard to them. It is testified by Mrs. 
De Camp that on the 5th or 6th of June, Colton delivered the policy 
to her husband, who accepted its terms and delivered it to her and 
promised to pay the premium in a few days, and that on June 14th 
he did pay the premium, amounting to $240, to Colton, who received 
it as in full payment. The company produce certain letters from Col- 
ton, which state that he has not delivered the policy. These letters, 
Colton being accessible as a witness, are not evidence to prove that 
the’ policy was not delivered or that the premium was not paid to him, 
but are explanatory simply of the letters of the company in revoking 
the agency. 

There is no direct evidence on the subject of the payment 
of the premium and the receipt of the policy, except that given 
by Mrs. De Camp. The defendant offers testimony that after the 
death of Mr. De Camp, the policy being then in the possession of 
Colton, the policy was obtained from him by the plaintiff by an ac- 
tion of of replevin, and offers testimony to prove that by collusion that 
policy was redelivered to Mrs. De Camp, who thus obtained it through 
a species of fraud. The plaintiff explains this evidence by her testi- 
mony that Colton received the policy from her before the death of 
her husband for the purpose of being deposited in a safe in New 
York, where she had other papers, for safe keeping, and that she sued 
him subsequent to the death of her husband to recover its reposses- 
sion. 

The principles of law applicable to the facts in this part of the case 
are as follows : 

First, that Colton, prior to the execution of the policy, was not an 
agent of the defendants, although he may have professed so to act. 

Second, that upon the execution and delivery of the policy to him, 
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he became the special agent of the company to receive tne premium 
and to deliver the policy upon such receipt. 

Third, that assuming that the representations in the application 
are true, if you find that the De Camps were made acquainted on 
June 5th or 6th, with the terms of the policy which had been ex- 
ecuted by the defendants, and accepted those terms, and paid $240 
on the 14th of June to Colton, who received the money as in full pay- 
ment of the premium, that thereupon it became a perfected and bind- 
ing policy, notwithstanding Colton never paid the money or any part 
thereof to the defendant. It is true, as a general rule, that if, after 
the representations were actually made, a material change in the 
health of the insured occurs before the contract is consummated, it is 
the duty of the parties to inform the company of such facts ; but, 

Fourth, if you find that the policy was executed by the defendant 
and handed to Colton to be delivered to the applicants upon the re- 
ceipt by him of the premium, and that they became acquainted with 
its contents on the 5th or 6th, and assented thereto, and promised to 
pay the premium in a few days, that the contract then became con- 
summated, subject only to the payment of the premium, and that no 
duty was incumbent upon them thereto, except to pay the premium, 
and upon its payment within the time named, to Colton, the policy 
became a completed contract, whereby the defendant insured the life 
of De Camp from June 5th, 1869, and that it was not obligatory upon 
the plaintiff to inform the defendant of any change in the health of 
her husband, if such there was, which took place after the 5th of June 
and prior to the 14th—you will then perceive, gentlemen, that in my 
view of the case, the fact of the delivery of the policy to Mr. De Camp 
on the 5th of June is immaterial, except that I regard it as important 
for the plaintiff to show that she actually acquiesced in the terms of 
the contract prior to any supposed change in the health of her hus- 
band, and that there was an assent on the part of both plaintiff and 
defendant to the terms of the policy; that the applicants then agreed 
to pay the premium, and did not leave the question of an acceptance 
of the policy an open one so as to speculate upon the probabilities of 
health. If the terms of contract were definitely agreed to on the 5th 
or 6th, naught remains but the payment of the premium, which was 
paid as promised, and before the death of the insured. I regard it as 
no particular moment who had the custody of the policy between the 
5th and the 14th. If I did regard it as material, I should charge you 
upon that point. The delivery of a policy is often a material point 
when credit for the payment is given or pre-payment is waived, and 
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when payment of the premium is deferred until after the loss occurs. 
But when the terms of the policy are assented to by both parties, that 
is, when the company executes the policy and tenders it to the insured 
as the contract of the company, and the insured examines the policy 
and assents to its terms, agrees to it, and says, I am satisfied with that 
contract, I assent to it, and subsequently, before the loss or before a 
revocation, pays the premium, then it is immaterial for the purposes 
of the case who has the custody of the policy for the time being be- 
fore its payment, because it being a contract completed, if the com- 
pany has it it can be obtained from it by due process of law, or if it is 
destroyed, secondary proofs of its contents can be exhibited upon the 
trial. So that thus far, it is necessary that the premium be paid at 
some time either before or after the loss. If this premium was paid 
on the 14th, and prior to that time, upon the 5th or 6th, the contract 
was assented to on the part of the applicants, it then became a poli- 
cy from June 5th. If it was not paid on the 14th, why it is agreed 
that it never was paid, for it confessedly has never been paid at any 
other time since that date. But if the payment and receipt of the 
policy was part of a collusive and fraudulent scheme, carried out and 
perfected after the death of De Camp by collusive proceedings, ar- 
ranged between the plaintiff and Colton, under which she got posses- 
sion of the policy, then the plaintiff cannot recover. 

Now, to return to the testimony. The testimony upon these points 
comes from Mrs. De Camp. Colton is not a witness. You have heard 
the testimony in regard to the obtaining possession of the policy from 
Colton after the death of De Camp, or the recovery of the policy, as 
the plaintiff would put it. One side put it that it was an obtaining 
possession for the first time. The other side says that it was obtaining 
a recovery of the policy. It therefore having been lawfully in the 
possession of Mrs. De Camp, I shall not spend much time—any time 
in recapitulating the testimony. It is sufficient for me to say that if 
Mrs. De Camp is to be believed, if you rely upon her testimony—and 
you saw and heard her—then she had a right to the possession of the 
policy from and after the 14th of June. If you find the question 
thus far submitted to you in favor of the plaintiff, you will proceed to 
consider the other questions in the case, upon which the plaintiff 
rightfully says that the defendants take the burden of proof. Mr. 
De Camp died on the 24th of June, and proofs of loss were thereafter 
furnished to the company. By the terms of the policy, the repre- 
sentations made in the application by the applicants in regard to the 
health, history and habits of life of Mr. De Camp, became a part of 
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the policy, and upon the faith of these representations the policy was 
issued, and if untrue in any material fact, the policy was avoided. 
‘Such statements are sometimes considered in law as warranties, and 
are sometimes called material representations, which must be true. 
The only representation upon which evidence has been offered by 
the defendant is the statement in regard to the temperance, and per- 
haps the general health of the insured; but the statement in regard to 
the sobriety and temperance is the principal one upon which evidence 
was offered. Whether the statement in regard to which a question 
is here raised is a warranty or a material representation, the rule of 
law applicable to its truth is the same; and that is, that at the time 
of the application, Mr. De Camp must have been, and be found by 
you to be, a sober and temperate man in his habits in reference to in- 
toxicating liquors, or the policy is voided, because the company had 
required and had a right to obtain correct information upon a point 
which they properly conceived to be material to the risk. The ques- 
tion did not inquire whether De Camp totally abstained from the 
use of liquor, but it did inquire whether he was a sober man; that is, 
whether he so far abstained, that is, whether he was such an abstinent 
that he was as a habit free from the excitement which the use of intoxi- 
cating liquor causes, and whether he was a temperate man—that is, 
was he habitually so far free from the use of liquor as to be a temper- 
ate man. If the defendant has satisfied you, on the evidence pro- 
duced, that these questions in regard to the habits of De Camp, when 
he made the application, were not rightfully answered by him and his 
wife in the affirmative, the representations which De Camp made were 
untrue, and if untrue in this materia] respect, the company did not 
have a fair and honest statement of the risk which they were called 
upon to insure, and not having had such a statement the policy is 
avoided. Now, to come to the evidence upon this point of representa- 
tion, that is, upon the habits of Mr. De Camp as to sobriety and tem- 
perance, prior to the 5th of June. The evidence on the part of the 
defendant—who, as I have said takes the burden of proof—is Mrs. De 
Camp’s statement before the coroner’s jury, the evidence of the two 
* Romers, and the fact, and the inferences which they would draw from 
this fact, to wit, that assuming that he died on the 24th of June from 
the effect of intoxicating liquor and stimulants, it is not credible that 
the use of liquor for so short a time as from the 5th to the 24th of 
June could have produced such serious results. Now, the evidence 
on the other side is that of various witnesses, and of the picture which 
has been produced before you and which was taken after the applica- 
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tion, and which, as the plaintiff claims, shows that at that time, even 
after the application, and after he began, as the defendants say, to use 
liquor, shows that he was in apparent good health and free from out- 
ward and visible marks of intoxicating drink. The evidence on the 
other side consists of various witnesses who were produced by them. 
In the first place, Judge Roberts, Mills, Cochran and the Clerk of the 
Board of Supervisors, the various ladies who were produced upon 
the trial, and the other gentlemen living in and about Rye, whose 
names I cannot at this moment recall, but which you will recollect 
upon reflection, together perhaps with the last witness, the young 
man who had known him during boyhood and who had continued his 
acquaintance from that time down to the time of his death, These wit- 
nesses testify, as the plaintiff says, that De Camp’s habits during the 
time that he lived at Rye were uniformly those of a temperate and 
sober man. You will examine the evidence and ascertain whether the 
defendants have made out this point by a preponderance of proof. 
The next condition of the policy is that if the insured shall die 
from the habitual use of intoxicating liquors, the policy is avoided. 
In this condition they stipulate that the cause of the death shall not 
be the habitual use of liquor voluntarily taken by the insured. I am 
asked to charge that these conditions are to. be construed strictly 
against the company. In cases where the construction of language is 
the matter of any doubt, and where the meaning is ambiguous, that 
rule has been laid down by the courts, and is a correct one. In cases 
where the meaning is plain and the words are simple, the rule, while 
it exists, is not so important ; but each word and adjective is material 
and is to be considered. The policy is substantially “ that, if the in- 
sured shall die by the habitual use of intoxicating liquors ;” the ad- 
jective “habitual” is material. It was inserted deliberately by the 
defendants in their confract, and has its meaning. I do not suppose 
that if a uniformly temperate man should be overcome with liquor, 
and die in consequence of a single debauch, he could be said to die 
in consequence of the habitual use of liquor. But itis not for me to 
say how long the use of liquor must be considered to make it habitu- 
al.* You are to judge of this fact as of any other fact in the case, 
The law very frequently requires juries to find what is a reasonable 
time; there are numerous instances where juries are called upon to 
examine questions of that sort. And so you are to determine in case 
this man did die by use of intoxicating liquor, whether it had become 
habitual or whether it was a temporary thing, and you are also, per- 
* The law prescribes no particular limit of time that I am aware of. 
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mit me to say, permitted to find, if you choose, that the use of liquor be- 
tween the 5th and 24th, or if you choose to find that the use of liquor for 
three weeks is a habitual use, you are permitted to do so. It is a thing 
entirely within your power. The testimony of the defendants is, that 
the death was caused by the excessive use of alcoholic liquors and 
opiates, and that statement is contained in the physician’s certificate 
of death, and is exactly or substantially contained in the verdict of the 
coroner’s jury. Now, in regard to the manner of his death, if De Camp 
used liquors habitually and excessively, and used opiates also, for the 
purpose of allaying the excitement of the liquor, and they combined 
to cause and did cause his death, and the liquor, directly, materially 
and effectually contributed to his death, then the policy was avoided. 
If you find that he used an undue quantity of liquor habitually, and 
in the wild and excited state which liquor created resorted to over- 
doses of opiates to produce quiet, and so, from the combined effect of 
these stimulants and narcotics died—and observe this: if you find that 
the stimulants, that is liquors, directly, materially and effectively con- 
tributed to his death, then the policy is not binding upon the com- 
pany. 

Before considering the testimony I will refer to a point made by 
the defendant in regard to the proofs of loss. The defendant claims 
that the physician stated in his proofs of loss that the cause of his 
death was what I have stated, that is, that he died from the exhaus- 
tion produced by the over use of alcoholic liquors and opiates ; that 
is substantially it ; that this wes in violation of one of the conditions 
of the company, and the applicant is bound by the statement of the 
physician’s certificate. I am aware that it has been held in a fire po- 
licy that where the applicant makes himself a sworn statement in his 
proofs of loss, required to be given by the terms of the policy, he is 
bound by that statement. All that the claimant is called upon in the 
policy to give, is to give due notice and proofs of the death or loss. 
The form is not stated. It is not incumbent upon her by the terms of 
the policy to give a physician’s certificate, although it is proper for the 
company to ask it, and proper for her to comply with it; but if she does 
give it, is she concluded by the statement of the attending physician ? 
I think not. It is not her statement. She furnishes it simply to com- 
ply with the request of the company. If she was concluded she might 
be injured, where there was no fraud, on the part of the physician, 
but where the physician was simply mistaken, and she might be there- 
fore entirely remediless when she had a good case. It is evidence 
which you should consider and look at carefully. You are to give it 
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weight. It was given at the time with knowledge of the circum- 
stances ; it was given under the solemnity of an oath; it was given 
when the physician was aware of the importance which would be at- 
tributed to it by the company, and in a pecuniary matter of no ordin- 
ary importance ; and, on the other hand, it was not given under the 
criticism of a cross-examination. This point of the manner in which 
De Camp came to his death is the great and only leading fact in 
which a conflict of testimony arises in the case. On the one hand 
there is the statement of Dr. Johnson, Mrs. De Camp’s evidence be- 
fore the coroner’s jury, the verdict of the jury, the testimony before 
you of three or four physicians—how many I don’t recollect—and the 
fact that he did die in this sudden manner, and that as the defendant 
would claim he could not have died in this sudden and untimely man- 
ner unless there had been more liquor used by him than is disclosed 
by the other side. On the other hand, the plaintiff says that the phy- 
sicians, including Dr. Johnson, do not verify the physician’s certifi- 
cate ; that Mrs. De Camp’s testimony is of no weight before the cor- 
oner on account of her excitement and the state of mind in which she 
was thrown by the sudden death of her husband, and the fact that 
she was summoned before the coroner’s jury under the circumstances 
of the case ; that Mrs. De Camp now testifies with reliance and self- 
possession, and differs from her former testimony ; that the experts 
are of the opinion that the symptoms of the post mortem do not 
point to alcoholism as the cause, or as one of the causes of death. 
They further show that his death was caused by a high state of men- 
tal excitement in consequence of domestic complication, aggravated 
by the use of liquor, in not large quantities, and mainly by exhaustion 
produced by very severe and overdoses of narcotics taken to allay 
that excitement. 

Now, gentlemen, I do not consider it my duty to analyze—to go 
through the testimony upon the one side and the other, and take up 
the witnesses and analyze them. I think that you are to look care- 
fully at the physician’s certificate and the verdict of the coroner’s jury, 
and the testimony offered upon that subject; you are to look carefully 
and weigh the testimony offered on the other side ; each item of it; 
all of it. You have heard all the testimony. It is not for me to de- 
cide upon this question of fact, and it is not for me to indicate on this 
question of fact. It is for you to decide, without any sort of preju- 
dice in favor of or against either of these parties, but simply upon 
the evidence presented before you. If you find for the plaintiff, you 
will find the sum of $10,000 and interest from the expiration of nine- 
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ty days after the rendition of the proofs of loss, and that date I have 
forgotten. 

Mr. Hill.—The 26th of October, 1869—that is, the expiration of the 
ninety days. 

The Court.—If you find for the plaintiff you will find the sum of 
$10,000 and interest from the 26th of October, 1869. 

Is there any point which I have omitted to charge, desired by 
either of you? 

Mr. Hill.—I will only call your honor’s attention to a single fact, 
that the certificate of Dr. Johnson was given upon the same basis of 
facts upon which he gave his opinion at the coroner’s inquest, which 
statement of facts has been materially changed by the evidence here 
produced. 

The Court.—Well, that is evidence, and they have got to weigh that 
evidence; I cannot do it ; they must do it. 

Mr. Hill.—I will ask your honor to charge them, that if Mrs. De 
Camp innocently relied upon the apparent authority to be reasonably 
inferred from Colton’s possession of the policy, and for that reason 
was induced to postpone the immediate payment of the premium, the 
company became bound upon the delivery of the policy to her in the 
first instance. 

The Court.—However that might be as an abstract question of law, 
I do not think it is material in this case, because, if her testimony is 
to be believed, she did pay the premium, and that ended that busi- 
ness, 

Mr. Hill.—I am in doubt whether I ought to have called your hon- 
or’s attention to a single word your charge has been so full, but in a 
little different manner from the propositions which I have made—that 
there is no conflict in the evidence, but that Colton delivered this 
policy on the 5th or 6th of June, 1869, without exacting the prepayment 
of the premium, which act was sufficient of itself in law to justify the 
belief that the term of credit for the premium was extended, and the 
condition of the policy in this respect waived, and by Mrs. De Camp 
accepting the policy with that understanding, the contract became 
valid and operative immediately upon the company. 

The Court.—That is one of the same propositions. I think I have 
charged the jury fully upon that point. 

Mr. Hill.—There is only one thing more substantially. I suppose 
that any question of exception may arise after the jury have retired, 
so that I do not care to prolong the discussion now—that the maxim 
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of natural justice here applies with full force; that he who without in 
tention of fraud has enabled a person to do an act which is injurious 
either to himself or to another innocent party, shall himself suffer the 
injury rather than the innocent party who has placed confidence in 
him should suffer. 

The Court.—That is one of the same class of propositions which, 
as I have already said, however true they might be as abstract prop- 
ositions, are not material in this case. 

Mr. Hill.—There is only one word more. I will ask your honor to 
charge that the’statements of this application, if honestly made by 
Mr. De Camp, are not warranties. 

The Court.—I can only charge that they are representations, and 
they must be true. If a party makes representations which are ma- 
terial, they must be true ; they cannot avoid it by saying that they 
did not know what they were talking about. 

Mr. Robinson, after some preliminary remarks.—I now ask you to 
call the attention of the jury to the fact that Mrs. De Camp served 
such a statement (the certificate of the physician and the verdict of 
the coroner’s jury) sometime after the death of the party, in which 
statement it appeared that a contributing cause of the death of De 
Camp was the use of intoxicating liquors ; and that they shall@take 
the circumstances into consideration in determining the cause of his 
death. I merely wish that your honor would call attention to that 
as well as to the certificate of the physician. 

The Court.—I intended to say that the proofs of loss contain both 
the physician’s certificate and the verdict of the coroner’s jury, which 
was intended, I suppose, to be an accurate transcript of the verdict. 

Verdict for the plaintiff for the whole amount claimed. 
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COURT OF APPEALS OF MARYLAND. 
Appeal from Superior Court, Baltimore City. 


ELIZABETH W. DUNGAN’S Apw’x, Appellant, 
vs. 


THE MUTUAL BENEFIT LIFE INS. CO. or New Jznsey, 
Appellee.* 


An assignment of a policy was absolute in form, passing the title unconditionally, 
but the receipt for the assignment contained the clause, ‘‘ said assignment to 
be null and void —— the payment of said note at its maturity, otherwise to 
continue for the sole benefit of W.” 

Held, that this contract was a mortgage and not a pledge, aud as the note was not 
paid at maturity, the policy became the absolute property of W. 


he 
Brown & Brune anv Lipscoms, for Appellants. 
Sreeve & Hatt, for Appellees. 


Miter, J. 

This is an action of trover to recover damages for the conversion 
of a life insurance policy for $5,000, issued by the appellee (the de- 
fendants below) upon the life of Francis D. Dungan, payable on his 
death to his wife, Elizabeth W. Dungan. The suit was brought on 
the 26th of June, 1866, by Dungan and wife, both of whom died dur- 
ing its pendency, and it was revived on the 15th of January, 1872, 
in the name of the wife’s administratrix. At the trial, after the evi- 
dence on the part of the plaintiff was closed, the court instructed 
the jury that upon that evidence, if believed by them, the plaintiffs 
had not, at the time of the institution of this suit, the legal title to the 
policy of insurance, and therefore cannot recover in trover ; unless 
there be material error in this instruction the judgment must be af- 
firmed. The law which it embodies is not disputed. To sustain tro- 
ver the plaintiff must show a legal title ; he must have property gen- 


* Opinion filed April Term, 1873. Date of Decision, June 25th, 1873. 





1874.] Dungan vs. Mutual Benefit Life Ins. Co. 1€7 


eral or special, and actual possession or the right to immediate pos- 
session at the time of the conversion. The conceded facts upon which 
we presume this instruction was based, are substantially as follows : 

The policy (No. 9,238) was issued on the 17th of June, 1861, and 
by its terms it insures the life of Dungan to the amount of $5,000, in 
consideration df an annual premium of $245 to be paid on the 17th 
day of June in' every year during its continuance ; the amount insured 
is to be paid to his wife, Elizabeth W. Dungan, or assigns, within 
ninety days after due notice and proof of his death; in case of failure 
to pay the premiums on or before the several days limited for their 
payment, the company shall not be liable for the payment of the sum 
insured, or any part thereof, and the policy shall cease and determine, 
and in such case all previous payments made thereon, and all profits, 
shall be forfeited to the company ; and if assigned, written notice 
shall be given to the company and their assent thereto obtained. 

On the 17th of June, 1862, Dungan and wife executed the follow- 
ing assignment of this policy to William P. Webb : 


“ Assignment of policy No. 9,238, in the Mutual Benefit Life In- 
surance Company, life of Francis D. Dungan. 

“For value received we do hereby assign, transfer and set over 
unto William P. Webb, his heirs or assigns, the above named policy 
of insurance, and all sum or sums of money, interest, benefit and ad- 
vantage whatsoever now due or hereafter to arise or to be had, or 
made by virtue thereof, to have and to hold unto the said William P. 
Webb his heirs or assigns. In witness whereof we have hereunto 
set our hands and seals the 17th day of June, 1862. 

“Signed, sealed and delivered in the presence of John W. Mortimer. 

E. W. Dungan (seal.) 
Francis D. Dungan (seal.)” 


Upon the execution of this assignment the policy was delivered to 
Webb, and at the same time he gave to the assignors the following re- 
ceipt : 


** Baltimore, June 17, 1862. 

** Received of Mrs. E. W. Dungan and Mr. F. D. Dungan, an as- 
signment of policy No. 9,238, in the Mutual Benefit Life Insurance 
Company, of N. J., life of F. D. Dungan, as security for the prompt 
payment at maturity of their note at four months from date, amount- 
ing to $220.25; said assignment to be null and void upon the payment 
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of said note at its maturity, otherwise to continue for sole benefit of 
W. P. Webb. W. P. Webb.” 


The note referred to in this receipt is a note dated the 17th of 
June, 1862, for $220.25, payable four months after date to the order 
of Webb, and signed E. W. Dungan, per Francis D. Dungan, and 
also with the name of the latter upon the back of it. This note was 
not paid at maturity, nor has it ever been paid. Notice in writing of 
this assignment, though not of the receipt, was given to the company 
by Webb on the 17th of December, 1862, and on, the following day 
the company returned to him their written assent to it, subject to the 
conditions of the policy. On the 28th of November, 1865, Webb 
surrendered the policy to the company, and received therefor the sum 
of $1,248.51, he having paid the premiums thereon up to that date. 

On these admitted facts it is insisted on the part of the appellee 
that this assignment and accompanying receipt constitute either a 
conditional sale and transfer of the policy, which became absolute and 
irrevocable both at law and in equity upon failure to pay the note at 
maturity, or a mortgage of it, and in either event there was no legal 
title in the plaintiffs to support trover. On the other hand, the ap- 
pellant’s counsel contend that the transaction was merely a pledge or 
deposit of the policy as collateral security for the payment of the 
note, and hence, under the law of bailments, title to maintain trover 
remained in the bailors. The legal result in each case cannot be sub- 
ject of dispute ; in the one case the legal title passed to the vendee or 
mortgagee, and in the other the general title remains in the pledgers. 
The difference between a pledge and a mortgage of goods or choses 
in action is said to be marked and easily understood, but it is some- 
times in practice very difficult to determine whether a particular con- 
tract is the one or the other. The general distinction is, that in a 
mortgage the title is conveyed with a condition of defeasance, that is 
to say, a condition rendering the conveyance void on the payment of 
a certain sum of money on or before a day agreed upon; while in a 
pledge the goods bailed are deposited as a collateral security, and 
only a special property is transferred to the bailee, the general title in 
the meanwhile remaining with the bailor. The difference has also 
been well stated thus: “A mortgage is a pledge, and more, for it is 
an absolute pledge to become an absolute interest if not redeemed at 
a certain time. A pledge is a deposit of personal effects not to be 
taken back, but on payment of a certain sum, by express stipulations, 
or the course of trade, to be a lien upon them.” With respect to 
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goods and chattels, it is in most cases very easy to apply this dis- 
tinction, but with respect to choses in action, which cannot be other- 
wise delivered, the fact that title passes does not necessarily create a 
mortgage. To constitute a mortgage the title must be conveyed, but 
it is not in all cases a mortgage because the title is conveyed. Thus a 
transfer of stock may be absolute, but still if its object and character 
are qualified and explained by a contemporaneous paper which forms 
a part of the contract, and declares it to be a deposit of the stock as 
collateral security for the payment of a loan, and there is nothing in 
the contract to work a forfeiture of the right to redeem or otherwise 
defeat it, except by a lawful sale under the power expressly conferred 
in the agreement, the transaction will be regarded as a pledge. It 
is also well said that here, as in other cases, the intention of the par- 
ties and real effect of their agreement are to be considered and re- 
spected in its enforcement ; the purport and substance of the con- 
tract determines whether it shall be considered a mortgage or a 
pledge. It is thus, in substance, that the distinctions between these 
two forms of contract are stated by the elementary writers of the high- 
est authority, making their deductions from adjudged cases. 2 Story’s 
Kq., sec. 1030; Story on Bailments, secs. 287, 345, 346; 2 Kent’s Com., 
581; Edwards on Bailments, 201, 251, 252, 253; 1 Parsons on Contracts, 
113,115. The same result is stated in the more recent work of Bateman 
on Commercial Law, secs. 674, 681. The still more recent decisions of 
the courts, many of which have been cited in argument, throw no 
new light upon the subject, and furnish no better rules or guides for 
determining whether a particular transaction be the one or the other 
of these contracts. 

Applying the tests thus laid down to this case, and reading, as we 
must, the assignment and receipt together as forming one contract, 
we are clearly of the opinion that if it be possible to effect a condi 
tional sale or mortgage as contra-distinguished from a pledge of 
a running life insurance policy, it has been here effected. The as 
signment is under seal, and in the most formal terms conveys to 
Webb, his heirs and assigns, the policy itself and all interest and ad- 
vantage existing or hereafter to arise under it. Language affords no 
more apt words to make it absolute and complete. Then comes a 
defeasance clause in the most technical form, “said assignment to be 
nulland void upon payment of the said note at maturity, otherwise to 
continue for the sole benefit” of the assignee. There is no declara- 
Ition that the policy was deposited as collateral security for payment 
lof the note, and there is expressly conferred no power of sale in case 
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of default, with or without notice. The purport and substance of the 
contract, and the intention of the parties as disclosed by the language 
they have made use of to express it, clearly indicate a sale or mortgage 
rather than a pledge. If the subject matter of the contract be considered, 
it leads to the same conclusion. Continuing policies, if they have any, 
have not the same easily ascertained market vatue as personal chattels, 
or shares of stock in banks or other corporations. They are not or- 
dinary articles of sale in the market overt, or at the stock boards. 
The power of sale incident to a pledge could not be readily exercised, 
if at all, in case of default, and hence no one would be inclined to ac- 
cept them as securities for loans and advances with no more interest 
or title in or control over them than that which the law of bailments 
confers. The assignee of such an instrument must, in order to keep 
it alive as a contract against the company, pay the accruing pre- 
miums and run the risk of other conditions upon which it may be- 
come null and void. The company may stand upon their contract 
and refuse assent to an assignment, or to pay anything for its surren- 
der, relying upon the expectation, or contingency in a particular case, 
of greater profits resulting from the duration of the life insured and 
annual premiums payable thereon. Nor do we discover anything in 
the acts, declarations or conduct of the parties anterior to, or at the 
time this transaction took place, or subsequently, (even if such subse- 
quent act or conduct could be considered in construing the contract, ) 
which could induce us to determine they considered it as a mere 
pledge of the policy as collateral security for the note. Notice to the 
company of the terms of the receipt was not necessary, and notice of 
assignment was given and assented to by the company in due time, 
even if a failure in that respect could affect the validity of the trans- 
action as between the assignors and assignee. 

It follows, from what has been said, that upon these conceded facts 
the plaintiffs had not, at the time of the alleged conversion and suit 
brought, the interest and title of bailors, so as to enable them to main- 
tain trover. We are also of opinion there is nothing in the fact that 
Webb, the assignee, was at the time of the assignment, and subse- 
quently, the acting agent of the company, nor in any of the other 
evidence in the record, or inferences legitimately deducible there- 
from, that can avail to support this action ; what effect they would 
have if the suit were founded upon the policy itself, or in any other 
form at law or in equity, is a question upon which we refrain from ex- 
pressing any opinion. For the purposes of this case it suffices to de- 
termine there is no ground upon which trover can be supported. 
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These views render the ruling upon the admissibility of evidence, 
to which an exception was taken, entirely immaterial, for had the ex- 
cluded evidence been admitted, it would in no wise have affected the 
determination of the main and vital question in the case. 

Judgment affirmed. 


COMMISSION OF APPEALS OF NEW YORK. 


Appeal from the Supreme Court, 


SPENCER T. PARMELEE, Respondent, 


Us. 


THE HOFFMAN INSURANCE COMPANY, Appellant.* 


A discrepancy appeared between the representations made in the policy and the 
statements in the proofs of loss, and defendant claimed that the proofs of loss 
were conclusive evidence against the plaintiff that the warranty was broken. 


Held, that the representation as to the occupancy of the building was’‘a warranty, 
and if broken avoided the policy. 


Held, that the plaintiff was not estopped by the statement in the proofs of loss from 
showing that the warranty was not broken, and that evidence as-to the fact of 
the occupancy of the building was properly admitted. 


Appeal from a judgment of the General Term of the Supreme 
Court in the First Judicial Department, overruling defendant’s ex- 
ceptions at the tria] and directing judgment for the plaintiff on the 
verdict at Circuit. 

The facts are sufficiently stated in the opinion. 


Reynoips, Com. 


The insurance was upon a stock of piano-fortes, etc., “ contained in 
the three-story and basement brick building occupied by [the as- 
sured] for the manufacture of piano-fortes, and situate No. 9 How- 
ard Street, New Haven.” , 


* Argued March 14th, 1873. Decided June Term, 1873. 
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When the insurance was effected it was represented that the prem- 
ises were wholly occupied by the assured, and it seems to have been 
shown at the trial that such was the fact. The representation as to 
the occupation of the building was unquestionably a warranty, and 
was so held on the trial, and if broken avoided the policy. The only 
pretence that it was broken grows out of a statement in the proofs of 
loss furnished by the plaintiff after the fire, stating that “ the premises 
were occupied in part by the Lindsay Fire Arms Company and the 
insured, and for no other purpose whatever; the origin of the fire 
was the overflowing of a pan of japan in an adjoining building oc- 
cupied by the Lindsay Fire Arms Company. There was no change 
in the occupancy of the premises since the insurance was effected, or 
if there was any it was as follows.” 

It is claimed on the part of the defendant, that this statement in 
the proofs of loss affords conclusive evidence against the plaintiff 
that the warranty as to the occupation of the premises at the time of 
the insurance was broken, and for this reason, evidence to show ex- 
actly how the fact of occupancy was at the time of the insurance, was 
objected to by the defendant, and we think the objection was very 
properly overruled. It is too clear for argument that there was no 
estoppel, and I do not think the statements in the proofs of loss 
bear any such construction as is contended for by the defendant. 

But however that may be, it was at most a question for the jury, 
and the evidence of the plaintiff made the fact of occupancy so clear 
that the learned counsel for the defendant did not ask that it be sub- 
mitted to the jury. I have been unable to perceive that the occupancy 
of the addition, or “L,” as it is named, has anything to do with the 
case, as I gather from the testimony it was an adjoining building of 
one story, not on Howard Street, but to which there was access 
through an alley from Orange Street, in the city of New Haven. The 
property insured was in a three-story brick building on Howard Street, 
and there is no question but that the manufacture of piano-fortes in- 
sured against was conducted in that building, and the assured was in 
fact the tenant of the Lindsay Fire Arms Company, who were owners 
of the entire property. 

I am not able to discover any defect in the plaintiff's title, or error 
in directing a verdict for the plaintiff, and the judgment of the Su- 
preme Court should be affirmed with costs, 

All concur. 
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CIRCUIT COURT OF THE UNITED STATES, 
NOVEMBER TERM, 1873. 


LOUISA COVERSTON 
vs. 


THE CONNECTICUT MUTUAL LIFE INS. CO.* 


Held, that to make the insurer liable, the mind of the deceased must have been so 
far deranged, that he was incapable of using a rational judgment in regard to 
the act of self-destruction. 


Held, that if the insured was impelled by an insane impulse which his remaining 
reason did not enable him to resist, or if his reasoning powers were so far over- 
thrown that he was unable to exercise them on the act he was about to perform, 
the company is liable. 


Held, that there is no presumption of law that self-destruction arises from insanity, 
and if, by reason of sickness, or distress of mind, or a desire to provide for his 
family, the insured takes his own life in the exercise of his usual reasoning 
faculties, the company is not liable. 


Held, that the burden of proof lies upon the company to show that the death was 
caused by suicide and not by accident. 


J. W. Derorp anp A. W. Benson, for Plaintiff. 
Mann & Parxtnson, anp Crovan & Wuzar, for Defendant. 


Ditton, J. 

1, This is an action on a policy issued by the defendant upon the 
life of the plaintiff's husband for her benefit. 

That the policy was issued, and that on the 16th day of December, 
1871, the assured came to his death, are undisputed facts. Under the 
admissions in the answer, the plaintiff makes out a prima facie case 
for a recovery when she shows that she was the wife of the said Henry 
O. Coverston ; that he is dead, and that due notice and satisfactory 
evidence of the death of the said Henry O. was given by her to the do- 
fendant or its authorized agents ninety days before this suit was 
brought. If these facts are shown, then it devolves upon the com- 


* Verdict rendered December 10, 1873, 
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pany to establish its defenses pleaded in the answer, or some one of 
them. 

2. The main defence relied on by the company is that the assured 
procured the policy with intent to cheat and defraud the company by 
thereafter taking his own life ; and that in pursuance of this purpose 
the assured purposely took his own life by shooting himself on the 
6th day of December. These defenses are denied by the plaintiff. 

8. The policy in suit contains a provision, that if the assured “ shall 
die by suicide” the said policy should “become and be null and 
void.” 

And the first question to be determined is, did the assured shoot 
himself accidentally, or did he purposely take his own life by an act 
which he knew, designed and intended should have that effect? If, 
upon the evidence, you are of opinion that the plaintiff's husband ac- 
cidentally shot himself, this is not suicide and the defense fails. If 
upon the evidence you find and believe that he intentionally shot 
himself with the design and purpose to take his own life, this is sui- 
cide, and avoids the policy unless the evidence also establishes to your 
satisfaction insanity of such a character and degree as will in law pre- 
vent the act of suicide from having the effect of avoiding the policy. 

4. It is not every kind or degree of insanity which will so far ex- 
cuse the party taking his own life, as to make the company insuring 
liable. To do this, the act of self-destruction must have been the 
consequence of insanity, and the mind of the deceased must have been 
so far deranged as to have made him incapable of using a rational 
judgment in regard to the act which he was committing. If he was 
impelled to the act by an insane impulse, which the reason that 
was left him did not enable him to resist, or if his reasoning powers 
were so far overthrown by his mental condition that he could not 
exercise his reasoning faculties on the act he was about to do, the com- 
pany is liable. On the other hand, there is no presumption of law, prima 
facie or otherwise, that self-destruction arises from insanity ; and if 
you believe from the evidence that the deceased, although sick, or 
distressed in mind, formed the determination to take his own life, be- 
cause in the exercise of his usual reasoning faculties he preferred 
death to life, or desired thereby to make a provision for his wife, then 
the company is not liable, because he died by his own hand within 
the meaning of the policy. 

5. The burden of proof to show that the death of the assured was 
suicide and not accidental is upon the company. If you are satisfied 
from the evidence that the assured died by suicide, then the burden 
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to establish the insanity of the kind and degree above mentioned, as 
being requisite to hold the company, is upon the plaintiff. 

Verdict for plaintiff in the amount of $5,543. Defendant moves for 
new trial. 


SUPERIOR COURT OF CONNECTICUT. 
APRIL TERM, 1873. 


CHARLES BATCHELOR 
vs. 


THE PEOPLE’S FIRE INSURANCE COMPANY.* 


Personal property insured by the defendants was sold by the insured during the 
life of the policy to the plaintiff, and the policy delivered to him. The policy 
contained a condition that if any change took place in the title to the property, 
by transfer or otherwise, the policy should become void. The plaintiff, to se- 
cure the protection of his interest by the insurance, carried the policy to an insur- 
ance broker to have whatever was necessury for the purpose done. The broker 
wrote in pencil on the back of the policy, ‘‘ Privilege to use kerosene oil for 
lights—Loss, if any, payable to Charles Batchelor—Transfer,” and sent it to 
the defendants. The secretary of the company read the memorandum, and 
wrote in the policy the following: ‘July 19th, 1867. Privilege to use kero- 
sene oil for lights. Loss, if any, payable to Charles Batchelor.” This he signed 
in his official character, affixed to the policy a fifty cent revenue stamp, (re- 
quired by law for a new policy, but not necessary for the indorsement actuall 
made, ) and sent the policy back to the broker, who delivered it to the plaintiff. 
Before the term of the insurance expired the entire property was burned. 


Held, that the word ‘‘ Transfer,” in the pencil memorandum, was an important 
word, having a distinct meaning, and must be regarded as conveying notice to 
the defendants of whatever it would in the circumstances reasonably import. 

Held, that the only sensible meaning that could be given to it in its connection, 
and in view of the use of the same term in the condition of the policy, was, that 
the property had been transferred to the plaintiff. 

Held, that the defendants, by returning the policy to the plaintiff with the loss 
made payable to him, and by affixing the stamp required for a new policy, 
were to be regarded as having assented to the transfer of property to the plain- 
tiff, and made the policy an operative one for his benefit. 

The plaintiff offered to furnish the defendants with formal proof of the loss, but they 
informed him that they denied his right to recover for the loss, and that they 
should not receive any proof made by him as sufficient. 

Held, to be a waiver of the proof. 


Assumpsit on a policy of insurance : brought to the Superior Court 
in Middlesex County. The facts were found by 4 committee. 


* To appear in Vol. 40, Conn. Reports. 
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The policy was originally made to one Henry N. Wilson, and was 
upon a large amount of furniture in a hotel. It was issued May 22nd, 
1867, and was for one year. The property insured was totally des- 
troyed by fire on the 31st of October, 1867. The policy contained the 
following condition: ‘In case any change takes place in the title or 
possession of the property, whether by sale, legal process, judicial de- 
cree, voluntary transfer or conveyance; or the policy is assigned with- 
out the consent of the company indorsed hereon ; or if the assured 
is not the sole and unconditional owner of the property insured, by a 
sole, unconditional and entire ownership and title, and is not so ex- 
pressed in the written portion of the policy; * * * * then, and in 
every such case, this policy shall be void.” 

The whole question in the case arose from the sale of the insured 
property by Wilson to the plaintiff, on the 12th of July, 1867, the facts 
with regard to which, and to the action of the defendants thereupon, 
are fully stated in the opinion. 

The committee found that there was no established and uniform 
custom among insurance companies, or persons engaged in the insur- 
ance business, relative to the mode by which the insurers of property 
are advised of a transfer or assignment of the property insured, and 
requested to have the new interest acquired by such transfer or as- 
signment protected ; and that there was no uniform custom among 
insurance companies relative to the mode of ,protecting the interest 
of the new owner in the property insured ; also that there was no 
custom or usage among insurance companies or persons engaged in 
the insurance business giving a technical meaning to the words of the 
pencil memorandum indorsed on the policy. 

The committee also found that the plaintiff, immediately after the 
fire, gave notice to the defendants of the loss, and within the time re- 
quired in the policy offered to make proof of loss in the manner 
specified in the policy, but that the defendants thereupon denied his 
right to make any proof of loss under the policy, and informed liim 
that the company would not receive any such proof as sufficient, if 
made by him, upon the alleged ground that he was not the party in- 
sured in the policy, and that no proof of loss would be received un- 
less made and presented by Wilson, who was the only party the de- 
fendants would recognize as the party insured under the policy. 

Upon the facts thus found the case was reserved for the advice of 
this court, 


C. R. Incrrsoxt, for the plaintiff, cited Hooper vs. Hudson River 
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Fire Ins. Co., 17 N. Y¥., 424, 428; Benjamin vs. Saratoga County Mut. 
Ins. Co., id., 415; Wolfe vs. Seeurity Fire Ins. Co., 39 id., 49; Solmes 
vs. Rutgers Fire Ins. Co., 42 id., 416; Shearman vs. Niagara Fire Ins. 
Co., 46 id., 526 ; Bates vs. Equitable Ins. Co., 10 Wall., 33; Northrop 
vs. Mississippi Valley Ins. Co., 47 Misso., 435; Sheldon vs. Connecti- 
cut Mut. Ins. Co., 25 Conn., 207 ; Rathbone vs. City Fire Ins. Co., 31 
id., 193. 


C. E. Perxms and Cater, for the defendants : 

1. The sale of the insured property made the policy void. The con- 
dition is, that any change in the title or possession of the property 
avoids the policy. The company has not waived this breach, or done 
anything by which the policy, which was made void, was revived as 
a new policy with the plaintiff. What has the company done? The 
secretary wrote inside the policy these words, “ Loss, if any, payable to 
Charles Batchelor.” It is well settled that, as a matler of law, such an 
expression is a mere direction as to who should receive the money in 
case of loss. No knowledge of or assent to an assignment or sale can 
be inferred from it, or any waiver of a breach arising from such as- 
signment or sale. Birdsey vs. City Fire Ins. Co., 26 Conn., 165 ; 
Woodbury Savings Bank vs. Charter Oak Ins. Co., 29 Conn., 374 ; 
Bates vs. Equitable Ins. Co., 10 Wall., 33 ; Fogg vs. Middlesex Mut. 
Ins. Co., 10 Cush., 337 ; Hale vs. Mechanics’ Mut. Ins. Co., 6 Gray, 
169 ; Loring vs. Manufacturers’ Ins. Co., 8 id., 28; Grosvenor vs. 
Atlantic Fire Ins. Co., 17 N. Y., 391; Bidwell vs. Northwestern Ins. 
Co., 19 id., 179. It may however be claimed that, as a matter of fact, 
the act of the secretary was a waiver. But this court will not draw 
an inference of fact. Cook vs. Weed, 38 Conn., 470. Waiver is al- 
ways a question of fact, except when the construction of a written in- 
strument is in question. When the question depends on acts, and 
especially on the intention with which acts are done, or on the exist- 
ence of knowledge of all the material circumstances, it is purely a 
question of fact for the jury. Fitch vs. Woodruff & Beach Iron 
Works, 29 Conn., 91; Union Bank vs. Magruder, 7 Peters, 287 ; 
Hill vs. Hobart, 16 Maine, 164; Davis vs. Western Massachusetts Ins. 
Co., 8 R. Isl., 277 ; Fraynor vs. Johnson, 1 Head, 51; Coursin vs. 
Pennsylvania Ins. Co., 46 Penn. 8S. R., 323; Finley vs. Lycoming 
Mut. Ins. Co., 30 id., 311. It is clear that the legal effect of the entry 
is not a waiver, and any question beyond that depends on the know- 
ledge and inlention of the secretary when he made the entry. It is 
not found that he had any knowledge of the breach or intention to 
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waive it. In the absence of such finding it must be held that there 
was no such knowledge or intention. It is not claimed that, asa 
matter of fact, there was any such, but that the court will infer them 
from the fact that the word “ transfer” was written in pencil on the 
policy, and that the secretary saw it. But the knowledge which is 
required must be actual. It is not enough that the company had 
reasonable means of procuring the knowledge, or that they had in- 
formation which might have put them on inquiry. Hoxie vs. Home 
Ins. Co.,32 Conn., 40; Smith vs. Saratoga County Mut. Ins. Co., 3 
Hill, 508, 512; 2 Am. Lead. Cas., 908. The word “ transfer,” of itself, 
gives no knowledge. It may mean many things, and it would be 
great injustice to impliedly affect a company with knowledge of so im- 
portant a matter as the sale of the insured property, by mere proof 
that the secretary saw this word in lead pencil on the back of the 
policy. 

2. The assignment of the policy avoided it. There can be no ques- 
tion but that it was assigned ; and that this assignment was not as- 
sented to in writing on the policy, as required. It was not necessary 
that there should be a written assignment ; a verbal one, and a de- 
livery of the policy, is sufficient. 1 Parsons, Cont., 197, notee. If the 
policy requires an indorsement in writing, ho action at law can be 
sustained without it. Carpenter vs. Providence Ins. Co., 16 Peters, 
495, 512; Barrett vs. Union Mut. Ins. Co., 7 Cush., 175 ; Martin vs. 
Manufacturers’ Ins. Co., 10 Gray, 501. If the company had agreed 
to make an indorsement, a court of equity may compel them to per- 
form their agreement, but a court of law cannot. But no such agree- 
ment was made; all that can be claimed is that the company waived 
this requirement. ‘The same reasoning as to waiver applies to this 
breach as to the foregoing one. No inference of waiver, as a matter 
of law, can be drawn from the entry made. “The terms of every 
written instrument are to be understood in their plain, ordinary and 
popular sense, and where the language of an instrument has a settled 
legal construction, parol evidence is not admissible to contradict that 
construction.” Woodbury Savings Bank vs. Charter Oak Ins. Co., 29 
Conn., 374. The words used here have a “settled legal construction,” 
and this court will not infer a waiver in fact. It follows, therefore, 
that as the policy became void and the breaches have never been 
waived, no recovery can be had. 

3. The evidence as to the request to the insurance broker, the pur- 
pose for which he made the memorandum on the policy, and what 
he said to the plaintiff, are clearly inadmissible. These facts and 
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statements could not affect the rights of the plaintiff in any way. The 
broker was not an agent of the company; he was acting only as an 
agent of the plaintiff, like any other agent whom he might employ. 


Foster, J. 

The defendants issued a policy of insurance to Henry N. Wilson, 
covenanting, in consideration of a certain premium paid, to indemnify 
him against such loss or damage by fire as might occur to the proper- 
ty specified in said policy, not exceeding the sum insured, nor the in- 
terest of the assured in said property, from the 22nd day of May, 1867, 
to the 22nd day of May, 1868. That this was a valid contract, and 
that the liability of the defendants to said Wilson attached under it, 
according to its true legal intendment, does not seem to be disputed. 
On the 12th of July, 1867, all of said insured property was sold by 
said Wilson to the plaintiff in this suit ; the lease of the hotel pre- 
viously occupied by him, containing the same, was transferred to the 
plaintiff by said Wilson, and said policy of insurance was delivered 
to the plaintiff with intent to vest the same in him; no written as- 
signment of said policy being made. On the 31st of October, 1867, 
the insured property was wholly consumed by fire and lost to the 
plaintiff, accidentally, without fault on his part, and not chargeable 
to any cause except by said policy. All the conditions and stipula- 
tions contained in said policy, to be kept and performed by the as- 
sured, were fully observed and kept by the plaintiff, up to said 31st 
day of October, 1867. The value of the insured property destroyed, 
_ over and above all insurances, was more than $3,000. The defendants 
refused payment of the policy because of the sale and transfer of the 
property ; denying that they were ever notified, or that they ever 
consented to the same; the usual clause making the obligation void 
for such a cause, being inserted in this policy. A close examination 
of this record therefore, touching this question, becomes important. 

On the 15th of July, 1867, three days after the purchase of this 
property and its transfer to the plaintiff, he took the bill of sale, the 
assignment of the lease, and the policy of insurance, to Messrs. Cur- 
tis & Dresser, insurance brokers, through whom Wilson had obtained 
this policy of insurance, and informed them of the changes made, 
and requested them to have the policy so indorsed as to protect his 
interest. Said Curtis & Dresser, for the purpose of advising the de- 
fendants of said changes, and what was required, indorsed upon the 
policy a memorandum in pencil in these words: “ Privilege to use 
kerosene oil for lights. Loss, if any, payable to Charles Batchelor. 
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Transfer.” The policy was then forwarded to the defendants, who 
duly received the same. The secretary wrote in the policy, “July 19th, 
1867. Privilege to use kerosene oil for lights; loss, if any, payable to 
Charles Batchelor ;” and signed the same officially. He also affixed 
two twenty-five cent revenue stamps, and returned the policy with 
these additions to Curtis & Dresser, who delivered it to the plaintiff 
with the assurance that it had been so made as to protect his inter- 
est. 

We think the evidence of what occurred between the plaintiff and 
Curtis & Dresser was, under the circumstances, admissible in the case; 
and probably no reasonable doubt can be entertained in view of that 
testimony, but that the plaintiff, in good faith, supposed that everything 
necessary to be done to effect a change in the policy had been done, and 
that the policy, in his hands, afforded the same protection to him as be- 
fore the sale and transfer it had afforded it to Wilson, to whom it was ori- 
ginally issued. The question whether the defendants are to be held to 
this liability remains to be considered, and that must depend upon the 
judgment which the law pronounces upon the facts brought home to 
the notice of the defendants ; whether knowledge of the transfer of 
this property is to be imputed to them, and whether, by anything 
afterward done, they renewed or revived that policy, so as to make 
it available to the plaintiff. 

It is certainly to be regretted that the brokers who undertook to 
do this business did not, in terms, inform the defendants what had 
been done, and what it was desired that they should do. A single 
line of writing, requiring perhaps a moment’s time, might have saved 
an expensive litigation, now protracted into years. But we must de- 
cide the case as it is presented. 

Looking at the memorandum on this policy, which came to the 
hands of these defendants on or before the 19th of July, 1867, by 
itself alone, as the defendants looked at it, or in connection with the 
facts and circumstances proved to have surrounded it, in effect it reads 
thus: “Permission is wanted to use kerosene oil for lights ; loss, if 
any, to be payable to Charles Batchelor—he is now the owner of the 
property.” We cannot give effect to each of the words found in this 
memorandum, and each word must, if possible, be considefed as sig- 
nificant, and extract from them, taken together, less than this amount 
of meaning. That it was the purpose of Curtis & Dresser, by their 
communication to the defendants, to express all that we now repeat, 
is directly found. The purpose of those who made the co;umunica- 
tion should not, perhaps, be disregarded, when considering it; but it 
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would be unjust to the defendants to charge them with knowledge of 
that purpose or intent any further than such reasonable expression 
of it was given as to make it intelligible. That the purpose was to 
have the policy so changed that kerosene oil might be used for lights, 
and that the loss, if any, should be made payable to Charles Batche- 
lor, the present plaintiff, is sufficiently clear. There remains the word 
“transfer,” quite too important a term to be passed over as without 
meaning. What effect shall be given to it? We find the same term 
used by the defendants themselves in this same policy. That instru- 
ment provides, among other things, that “if any change takes place 
in the title or possession of the property, whether by sale, legal pro- 
cess, judicial decree, voluntary transfer, or conveyance, without the 
consent of the company written hereon, then, etc., this policy shall be 
void.” With the aid which the use of this term in this clause of the 
policy affords us, when inquiring after its import, and that this source 
is a legitimate and proper one for the purpose cannot be disputed, 
we find no difficulty in deciding that the legal effect of this memor- 
andum was to give notice to the defendants that the title to the prop- 
erty insured had been changed. 

We are confirmed in the correctness of this opinion by the answer 
given to the insurance brokers by the defendants, by the indorsement 
on the policy made by their secretary, and by the return of the policy. 
The use of kerosene for lights, and the payment of loss, if any, to 
Charles Batchelor, the plaintiff, seems to have been specifically con- 
sented to. No notice in writing was taken of the word “transfer,” 
but the policy was returned, and additional revenue stamps, such as 
were required by law for a contract of insurance, were affixed to the 
indorsement. These were significant acts. That the defendants, did 
not mean to avail themselves of their option, and cancel the policy, 
as they might have done, is demonstrated by their returning it. They 
returned it with the intent, as we must suppose, that it should be de- 
livered to the party who held the interest in it. It was so deliv- 
ered. He trusted it as an indemnity to himself, and the defend- 
ants have anticipated that he would do so; for the delivery, other- 
wise, was a deception and a snare. A party must be held to 
perform a contract as he allowed his co-contracting party to un- 
derstand it; as he supposed that that party did understand it. 
Why did the defendants affix to their indorsement the additional 
revenue stamps? If they intended simply to give their assent to the 
changing of the person to whom the loss, if any, should be made pay- 
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able, an event constantly occurring, the object being to give security 
to a mortgagee or other creditor, these stamps should have been en- 
tirely unnecessary. Corporations, no more than individuals, are prone 
to pay taxes not called for by law. But here was the word “ transfer,” 
over and above the request that the loss, if any, might be payable to 
Batchelor, and whether that word was understood as notice that the 
property insured had been sold, or as a request that the policy should 
be transferred to Batchelor, the result was the same. In either event 
the existing policy was annulled, and by the act of June 30th, 1864, 
“to increase duties on imports and for other purposes,” a tax of fifty 
cents was imposed upon every policy of insurance, made or renewed, 
where the premium exceeds, as it did in this case, the sum of fifty 
dollars. Affixing these revenue stamps, and delivering the policy, 
under these circumstances, show plainly, as we think, how the defend- 
ants understood the memorandum in question. 

The question of variance, though reserved in the finding, has not 
been pursued, and we suppose therefore that it is abandoned. We 
might perhaps say the same as to the proof of loss. At all events, we 
think the denial of the defendants of all liability to the plaintiff is a 


waiver of such proof. Norwich and New York Transportation Co. vs. 
The Western Massachusetts Ins. Co., 34 Conn., 561. 

We think the plaintiff is clearly entitled to recover, and we advise 
the Superior Court to render judgment accordingly for the amount 
stated in the finding. 

In this opinion the other judges concurred, 





1874.] Lewis vs. Phenix Mutual LInfe Ins. Co. 


SUPREME COURT OF CONNECTICUT, 


FEBRUARY TERM, 1872. 


WILLIAM B. LEWIS 
vs. 


THE PHCENIX MUTUAL LIFE INSURANCE CO.* 


The defendants, through R., their local agent, issued a policy of insurance for 
$10,000 on the life of L., a brother of the plaintiff, for the benefit of and pay- 
able to the plaintiff By a secret arrangement between R. and the plaintiff, R. 
advanced $525 toward the payment of premiums, and agreed to advance the 
subsequent premiums, the amounts so advanced to be refunded by the plain- 
tiff; and it was further agreed that R. should assume the policy if requested by 
the plaintiff within three years, and refund to him the amount of premiums 
paid by him with interest, and should receive $1,000 of the sum insured, if 
paid by the defendants, in case L. should die within three years. L. did not 
know of the existence of the policy, and was not examined by a physician as 
the rules of the defendants required, and the plaintiff had no interest in his 
life except such as arose from the relationship between them. The defendants 
were ignorant of all these facts. In the application for insurance the plaintiff 
stated that he had an interest in the life of L. to the full amount of insurance 
applied for. : 

The defendants having cancelled the policy, in an action to recover the amount of 
premiums paid, 

Held, that the transaction between the plaintiff and R. constituted a fraud upon 
the defendants, to which the plaintiff was a party in contemplation of law, and 
that the defendants could take advantage of the fraud as well against him as 
against R., although the plaintiff did not actually participate in the fraudu- 
lent intent. 

Held, that the mere relationship between the plaintiff and L. was not such an in- 
terest as would support the policy, but that the policy was prima facie valid, and 
could only be avoided by showing by parol evidence such want of interest, and 
that the plaintiff was now estopped from averring such want of interest against 
the defendants. ‘ 


Held, that the responsibility assumed by the defendants, and the risk and incon- 
venience to which they were exposed by the acts of the plaintiff, constituted a 
consideration for the premiums paid. 


Assumpsit for money had and received, to recover the amount of 
premiums paid upon a life insurance policy ; brought to the Court of 
Common Pleas, and tried on the general issue closed to the jury, be- 
fore Pardee, J. The jury returned a verdict for the plaintiff, and the 


* To appear in Vol. 40, Conn. Reports, 
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defendants moved for a new trial for error in the charge of the court. 
The case will be sufficiently understood from the opinion. 


Barpwiy, in support of the motion 
Incersott and Munger, contra. 


CARPENTER, J. 


We shall pass over the question of jurisdiction, and some of the mi- 
nor points discussed in this case, for the reason that the view we take 
of the law upon the conceded facts practically disposes of the case 
upon its merits. The following facts do not seem to have been dis- 
puted. George L. Remington was the accredited local agent of the 
defendants. Through his agency the defendants issued a policy for 
$10,000 on the life of Thomas Lewis, for the benefit of, and payable 
to, the plaintiff, a brother of said Thomas. By a secret arrangement 
between Remington and the plaintiff, Remington had a personal in- 
terest in the policy. In case Thomas Lewis should die within three 
years, he was to have $1,000 of the sum insured, if paid, and obli- 
gated himself to take the policy off the plaintiff's hands, if he so 
elected, at any time within three years, and refund to him the amount 
paid thereon with interest. 

In consideration of this, Remington paid $25 of the first premium, 
and advanced the further sum of $500, allowing the plaintiff to re- 
fund in monthly installments of $50 each, without interest, and 
agreed to advance the subsequent premiums, to be refunded in like 
manner with interest. The plaintiff had no interest in the life of his 
brother except such interest as arises from the relationship existing 
between them. Thomas Lewis did not know of the existence of the 
policy, and was not examined by a physician as the rules and regula- 
tions of the company required. The defendants were ignorant of 
these facts, and also of the fact that the plaintiff had no insurable in- 
terest in the life of his brother. Nor does it appear that the defend- 
ants had any knowledge of the terms of the contract between the 
plaintiff and Remington. The defendants afterward cancelled the 
policy, and the plaintiff brings this suit to recover the premium 
paid. : 

From these facts it will be seen that Remington, in negoti- 
ating the policy, acted for himself, and at the same time, and in the 
same transaction, acted as agent for the defendants. Not only so, but 
he involved the company in a contract, without their knowledge, by 
which he, a stranger to the party whose life was insured, might have 
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an interest to the extent of $10,000 in the death of that party. All 
these facts were within the knowledge of the plaintiff. It will not be 
contended that any well conducted life insurance company, knowing 
the facts, would issue a policy under such circumstances. It requires 
no argument to show that the tendency of such a transaction is to de- 
fraud the company. It was not a legitimate transaction in life insur 
ance, at least so far as Remington’s interest in it was concerned, but 
was clearly a wagering policy, a mere speculating adventure, a con- 
tract forbidden by statute and by the policy of the law. The law not 
only refuses to enforce such a contract, but will decline to aid a party 
knowingly entering into it, in recovering money paid in pursuance of 
it from the party upon whom the fraud was attempted to be practiced. 
In view of the facts in the case, the defendants asked the court to 
charge the jury that the contract and the policy issued upon it were 
against public policy, illegal, and a fraud upon the defendants. The 
court charged the jury that if there was fraud in the fact, or fraud in 
the intent, which fraudulent intent was participated in by the plain- 
tiff, he could not recover, and that the defendants could not take ad- 
vantage of any fraud on the part of their agent, unless that fraud was 
participated in by the plaintiff. 

It must be remembered that the defendants were the principal par- 
ty liable to suffer from Remington’s fraud. The plaintiff was a party 
to the contract, and he, if any one, expected to derive some benefit 
from it. All the facts and circumstances which constituted the fraud 
were within his knowledge. He was therefore in contemplation of 
law a party to the fraud, and the defendants can take advantage of it 
as well against him as against Remington, and the jury should have 
been so instructed. The mere fact that he was ignorant of the legal 
effect of the transaction is not sufficient to exonerate him from the le- 
gal consequences of the fraud. “Fraud,” said the late Chief Justice 
Storrs, “is cheating.” The instruction given led the jury to believe 
that the plaintiff could not be affected by the fraud, unless he actually 
cheated, or intended to cheat, whereas the law stamps the transaction 
as fraudulent, and imputes an intention to defraud to all parties who 
knowingly and willfully engage in it. Remington’s want of good faith 
to his principal tainted the whole contract. In this respect there is 
no ground for distinguishing between his and the plaintiff’s interest in 
the policy. To test the matter, suppose Thomas Lewis had died dur- 
ing the year, and in a suit upon the policy all the facts had come to 
light ; would any lawyer have contended that the plaintiff could re- 
cover to the extent of his interest in the policy, $9,000, leaving the 
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fraud to operate only upon Remington’s interest? Why not, if the 
fraud does not affect the plaintiff? Again, suppose in such a suit the 
defendants should defend successfully ; could the plaintiff then sue 
for and recover the premium? Why not, if the doctrine of the court 
below is correct? Why not, if the plaintiff can recover in this ac- 
tion? To carry the illustration one step further : suppose the plain- 
tiff in an action on the policy could recover, then the plaintiff encoun- 
ters another difficulty, to wit, there was a good consideration for the 
premium paid, and therefore he would not be entitled to recover in 
this action. 

It will not do to say, as the court intimates in this part of the 
charge, that the fraud of Remington was the fraud of the defendants’ 
agent. As to this transaction, Remington was not their agent, but was 
acting outside the scope of his agency. Although nominally repre- 
senting the defendants, he was in reality acting for himself and the 
plaintiff. So far as he was in fact an agent, he was the agent of the 
plaintiff. In any aspect in which this question may be viewed, we are 
unable to see why the fraud is not fatal to the plaintiff’s claim. 

The plaintiff further contends that the policy never was an operative 
instrument, for the reason that he had no insurable interest in the life 
of his brother, and therefore there was no consideration for the pre- 
mium paid, and that on that ground he is entitled to recover. The 
court charged the jury, in opposition to the claim of the defendants, 
that the plaintiff had no insurable interest, and that he was not es- 
topped under the circumstances from showing his want of interest. 

We think it is a correct legal proposition that the mere relationship 
of a brother is not such an interest as will support a policy of life in- 
surance. The interest required to make such a contract valid must 
be of a pecuniary nature. A few cases will be cited by way of illus- 
tration. A father, being entitled to the wages of his minor son, ha 
an insurable interest in his life. Loomis vs. Eagle Life Ins. Co., 6 
Gray, 396. A sister, dependent upon a brother for her education 
and support, has an insurable interest in the brother’s life. Lord vs. 
Dale, 12 Mass., 115. A person advancing money to another, in con- 
sideration of which he acquires an interest by contract in his future 
services, may protect that interest by an insurance on his life. Bevin 
vs. The Conn. Mut. Life Ins. Co., 23 Conn., 244. From these and 
many other cases that might be cited, it is apparent that the plaintiff 
might have had an insurable interest in the life of his brother. He 
might have been dependent upon him for his support. He might 
have had a fixed pecuniary interest in his future services. He might 
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have been a creditor. The defendants could not know from the ap- 
plication that the plaintiff did not have a pecuniary interest in the 
continuance of his brother’s life. The policy therefore on its face is 
not void, but prima facie valid, and could only be avoided upon prov- 
ing, by parol evidence, a want of interest. Assuming that fact to be 
proved, we think the court was correct in its instruction upon this 
point. 

But we think the court erred in instructing the jury that the plain- 
tiff was not estopped from showing his want of interest. The appli- 
cation contained the distinct interrogatory, whether he had “an in- 
terest in the life to be insured to the full amount now applied for ?” 
He answered unequivocally “ Yes.” He was not deceived or misled 
by Remington in respect to any fact involved in the matter. They 
were all well known to him. The advice given by Remington upon a 
legal point, to wit, that the relationship of blood created an insurable 
interest in the life of Thomas to support the policy, cannot have the 
effect fo excuse him for the misrepresentation. The plaintiff, as well 
as Remington, is presumed to know the law. He knew all the facts, 
and was bound to answer correctly. The relationship clearly ap- 
peared from an answer to a preceding interrogatory. That affords a 
strong presumption that the question relating to interest had refer- 
ence to something aside from relationship. Considering the interest 
which Remington had in this policy, and the peculiar circumstances 
attending the transaction, we think it was the plaintiff's own folly to 
rely upon his declaration that the relationship constituted a sufficient 
interest. Under the circumstances, that declaration can in no proper 
sense be regarded as the declaration of the defendants, nor is it such 
an act of their agent as will be binding upon them. 

The question then recurs whether the defendants have acted upon 
the answer to this interrogatory in such a manner as to estop the 
plaintiff from showing its falsity. The principles which govern the 
application of the doctrine of estoppel in pais are too well known to 
require repetition here. Had the answer stated the facts, the pre- 
sumption is that the defendants would not have issued the policy. 
Presumptively, then, the answer given induced the defendants to en- 
ter into this contract. But the plaintiff says they are not thereby 
prejudiced, because, the policy being void, they in fact incurred no 
liability. The answer to that is, the policy is not void upon its face. 
The facts which render it void could only be ascertained upon inqui- 
ry and investigation. If, by the death of the insured, the policy had 
become payable during the year, such an investigation might not have 
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been made ; or, if made, might not have been successful in bringing 
to light the facts. Remington’s interest in the policy would naturally 
lead him to make such representations as to throw the defendants off 
their guard, and induce them to pay the claim. That certainly was a 
risk which the defendants assumed. Again, it would have been the 
right of the plaintiff to insist upon a judicial investigation. Had a 
suit been brought on the policy, the defendants would at least have 
incurred the expense and hazard of a law-suit, with $10,000 at stake, 
and the usual uncertainty as to the result. The plaintiff therefore by 
his words and conduct intentionally caused the defendants to believe 
that he had an insurable interest in the life of his brother, and induced 
them to act upon that belief, so as to change their own previous posi- 
tion, and assume a responsibility which they would not otherwise have 
assumed, and he is now concluded from averring against the defendants 
a different state of things. 

But again, the responsibility assumed, and the risk and inconve- 
nience to which the defendants were exposed, of themselves constitut- 
ed a consideration for the premium paid, which perhaps was a suffi- 
cient consideration, if not in all respects an adequate one. At all 
events the plaintiff took his chances of a favorable result, and a year 
had nearly expired before the true character of the transaction was 
discovered. After the discovery, and after it was apparent that the 
enterprise was a failure, the plaintiff attempted to rescind the con- 
tract and recover back the money paid. There is no equity in his 
claim, and if he recovers at all, it must be in obedience to some in- 
tlexible principle of law. 

The record presents other questions which involve important prin- 
ciples. But as we are not prepared to decide them without further 
discussion and consideration, we pass by them, believing that they 
will not be material in another trial of this case. 

A new trial is advised, 

In this opinion the other judges concurred. 





1874.] City of St. Louis vs. Life Association of America. 


SUPREME COURT OF MISSOURI, 


OCTOBER TERM, 1873. 
Appeal from the St. Louis Criminal Court. 


THE CITY OF ST. LOUIS, Respondent, 
vs. 


THE LIFE ASSOC’N OF AMERICA, Appellant.* 


Held, that a later statute which is general and affirmative does not abrogate a for- 
mer which is particular, unless negative words are used, or unless the two acts 
are irreconcilably inconsistent. 


Waaner, J. 


We think there was no merit in the motion filed by the defendant 
to dismiss the proceeding on account of the insufficiency of the com- 
plaint, and that it was properly overruled. 

The complaint was substantially good ; technical accuracy was not 
required ; it set out the title of the ordinance alleged to be violated, 
and referred to the section, article and chapter relied on ; stated in 
what the supposed violation consisted, and sufficiently informed the 
defendant what it was called upon to answer. 

The action was to recover a penalty for violating a city ordinance in 
doing business without taking out a city license, and the only question 
is whether the defendant is exempt from the operation of that ordi- 
nance. The defendant is an insurance company, organized on the 
mutual plan, without any paid up capital stock, and claims that un- 
der the statutory laws of this State it is exempt from the license im- 
posed by the city. 

This claim of exemption is founded on section forty of the act in 
regard to the incorporation and regulation of life insurance comp#n- 


* From the Western Insurance Review. See also Insurance Law Journal, Vol. I., page 296. 
Decision reudered December Ist, 1873. ; 
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ies, approved March 10th, 1869, (1 Wagner's St., ed. 1870, p. 752.) 
That section provides that the life insurance companies referred to 
shall pay certain fees, which shall go to the support of the Insurance 
Department, and shall be in lieu of all taxes, fees and licenses what- 
soever collected for the benefit of the State ; but that companies or- 
ganized under the laws of the United States, or any other statute, 
doing in this State the business mentioned, shall be subject to exist- 
ing laws relating to fees and licenses for county and municipal pur- 
poses. It is also provided, that all companies organized under the 
laws of this State, and doing the business mentioned, shall pay all 
the fees required in the section, which shall be in lieu of all fees and 
taxes whatsoever, except that they may be taxed upon their paid up 
capital stock in the same manner as other property in the county, for 
county and municipal purposes. 

The amended charter of the city of St. Louis, approved March 
4th, 1870, (Laws of 1870, page 464,) gives the city power to license, 
tax and regulate insurance companies, banking and other corpora- 
tions, ete. Under this amended charter, the city passed the ordin- 
ance now in question, declaring that no person, or association, or com- 
pany of persons, or corporation, shall carry on in the city, in person 
or by agent, the business of any kind of insurance without a license 
for that purpose continuing in force. 

The defendant here was organized under the laws of this State, 
and the fortieth section above adverted to does unquestionably, upon 
the payment of the fees therein mentioned, exclude it from the impo- 
sition of taxes for municipal purposes when it possesses no paid up 
capital stock. 

The settled doctrine is, that a later statute, which is general and af- 
firmative, does not abrogate a former which is particular, unless neg- 
ative words are used, or unless the two acts are irreconcilably incon- 
sistent. But in the present case, the charter is a subsequent act, spe- 
cial in its character, conferring a direct grant of power, and authoriz- 
ing the license provided for in the city ordinances. The language is 
explicit ; the power is given to license, tax and regulate insurance 
companies. The former law, in general language, withheld the power; 
the latter especially gave it in direct terms. 

The two cannot be made to stand and harmonize with each other, 
and therefore the last act must prevail. As the finding below was for 
the plaintiff, the judgment should be affirmed. 

Judge Adams is absent. The other judges concur. 





1874.] Delancey vs. Rockingham Farmers’ Mut. F. I. Co. 


SUPREME COURT OF NEW HAMPSHIRE, 


JUNE TERM, 1873. 


DELANCEY 
vs, 


THE ROCKINGHAM FARMERS’ MUTUAL FIRE 
INS. CO.* 


In the construction of a statute, it is to be presumed that the legislature did not 
intend to grant to a corporation such an exemption from the operation of the 
general law applicable to similar corporations, as would create an unreasonable 
monopoly or immunity at variance with constitutional principles ; and when 
such an exemption is excluded by a fair construction implying the qualification 
that the statute is to operate in harmony with and subject to the general law, 
such a construction will be adopted. 


Assumpsit, by Randolph A. Delancey against The Rockingham 
Farmers’ Mutual Fire Insurance Company, on a policy of insurance 
dated November 19th, 1866, purporting to insure the plaintiff’s house, 
clothing, and provisions. The facts in regard to the title of the 
house, and the land on which it stood, were as follows: Moses Hobbs 
died, seized in fee of the premises, sometime before February 24th, 
1866, leaving a widow, Abby L. Hobbs ; three brothers, Obed, Mau- 
rice, and James ; and one sister, Abigail T. Delancey, wife of the 
plaintiff, but no lineal descendants. His widow waived the provisions 
of the will, electing to take her share of the estate, with dower and 
homestead in lieu thereof ; and the rights of the parties then stood 
as though there had been no will. February 24th, 1866, Abby L., the 
widow, conveyed all her interest in the premises to her husband’s 
three brothers and Mrs. Delancey, jointly. April 6th, 1866, Obed S. 
and Maurice conveyed their interest to the plaintiff. April 1st, 1867, 
James conveyed his interest to the plaintiff. April 13th, 1867, Mrs. 
Delancey conveyed her interest to Elizabeth L. Hobbs ; and April 
30th, 1867, Elizabeth L. Hobbs conveyed to the plaintiff. Subject to 
the defendants’ exception, the plaintiff was permitted to testify that 


*To appear in Vol. 52, N. H. Reports, 
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the deed from the wiaow of Moses Hobbs was made to the brothers 
and sister in pursuance of a previous understanding of all parties, at 
his’own suggestion, and to avoid complication ; that upon the execu- 
tion of that deed he paid the grantor $1,700 in cash, being the 
agreed price of her interest, and that the subsequent deeds, passing 
the legal title to himself, were all executed in pursuance and execution 
of a verbal contract at that time entered into; and James Hobbs was 
permitted to testify that he bargained with the plaintiff tosell him his 
interest in his brother Moses’s estate in February, 1866 ; that the 
first payment to him was made April 2nd, 1866, to clinch the bar- 
gain, and that $200 more was paid between that time and the last of 
September, 1866. 

The defendants’ charter provides that the directors may determine 
the sum to be insured on any building, not exceeding three fourths of 
its value. It was stipulated, in the application and policy, that the 
sums proposed to be insured did not exceed three fourths of the act- 
ual value of the buildings ; and that the company should not be held 
to pay, in case of loss, more than three fourths of the value at the 
time of the loss. The value of the house, at the date of the policy, 
was $2,883.33; its estimated value was stated in the application to be 
$1,400 ; and the sum insured upon it was $1,050. 

The other facts are stated in the decision. 


Marstoy, for plaintiff. 
Smart & Wiaatn, for defendants. 


I. The plaintiff, not having a title in fee simple unincumbered to 
the property insured, and not having stated his true title, his policy is 
void by the terms of section three of the amendment to the charter. 
The authorities upon this point are numerous and uniform. The fol- 
lowing are some of them. Marshall vs. Col. M. F. Ins. Co., 27 N. H., 
157 ; Leathers vs. Farmers’ M. F. Ins. Co., 24 N. H., 259; Patten vs. 
Ins. Co., 38 N. H., 338 ; Smith vs. Bowditch M. F. Ins. Co., 6 Cush., 
448 ; Wilbur vs. Bowditch M. F. Ins. Co., 10 Cush., 446 ; Falis vs. 
Conway M. F. Ins. Co., 7 Allen, 46; Towne vs. Fitchburg M. F. Ins. 
Co., 7 Allen, 51 ; Gahagan vs. U. M. Ins. Co., 48 N. H., 176. If the 
plaintiff had a valid contract for a conveyance, it would make no dif- 
ference. See the preceding authorities. It does not satisfy the terms 
of the policy that he had a title in fee simple to a part. The insur- 
ance was procured upon the whole. Wilbur vs. Bowditch M. F. Ins. 
Co., before cited, is directly in point. The plaintiff never in fact had 
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an unincumbered title to the land and buildings, having mortgaged 
them to raise the funds to complete the purchase, and the mortgage 
having been paid out of the funds received of the N. A. Ins. Co., as 
was evident from the papers in the case. The policy is void for the 
personal property as well as the buildings. Friesmuth vs. Agawain 
M. F. Ins. Co., 10 Cush., 587 ; Brown vs. People’s Mutual Ins. Co., 
11 Cush., 280. The misstatement of the title need not have been 
fraudulent to avoid the policy. Sce the preceding authorities, in all 
of which the principle is recognized, and in several expressly decided. 

IL The policy is not saved by any statute. It is not affected by 
section 2, chapter 157 of the Gen. Stats., which provides “ that no policy 
of insurance shall be avoided by reason of any mistake or misrepre- 
sentation, unless it appears to have been intentionally and fraudulent- 
ly made.” Charters are generally subject to amendment, and may be 
amended as well by general law as by particular acts, if the intention 
is clear ; but no amendment of a charter can amend or alter the con- 
struction of a contract made before the charter was amended. The 
General Statutes took effect January Ist, 1868 ; and the policy was 
made November 19th, 1866. This section of the General Statutes 
originated in an act passed July 11th, 1855, which contained similar 
provisions, though less broad in their application, the act of 1855 be- 
ing confined to cases where applications were made to agents, and the 
General Statutes applying to all policies. If there is any conflict 
between the act of 1855 and the act in the amendment of the charter, 
the act in amendment must prevail. Both derive their authority from 
the same source, and the act in amendment was passed at a later 
date, namely, June 19th, 1862. Brown vs. Lowell, 8 Met. 172; Fales 
vs. Whiting, 7 Pick. 225. If both are to be construed together as 
parts of one act, the special act would modify the General Statutes, 
and not the General Siatutes the special act. Ordinarily, specific 
legislation supersedes General Statutes upon the particular subjecé of 
its enactment. Ellis vs. Swanzey, 26 N. H. 266; Titcomb vs. Union 
M. & F. Ins. Co., 8 Mass. 326. A general statute does not repeal a 
special prior act, unless the intent is clear. Brown vs. Lowell, before 
cited; Tracy vs. Goodwin, 5 Allen 409. 

The construction that a misrepresentation of title must be fraudu- 
lent to avoid a policy under section 3 of the amendment, where the 
application was taken by an agent, would render it practically a nul- 
lity. A fraudulent misrepresentation always avoided a policy, and, if 
there had been any doubt on the subject before it is made certain by 
the act of 1855, by plain implication. It is a matter within every- 
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body’s knowledge, that nearly every application for insurance in home 
companies is made through the local agents, whose appointment is , 
regulated by the same act of 1855, and if misstatements of title, when 
made to them, must have been fraudulent to avoid a policy under this 
section, it could have no operation except in the rare cases where the 
application was made directly to the directors or secretary, and it 
would be very difficult to conjecture any reason why a misstatement 
of title to them should involve any different consequences from a mis- 
statement to an agent. 

There is no repugnancy between the act of 1855 and this section 
of the defendants’ charter, when the true intent and purpose of each 
are kept in view. The charter does not contemplate that they should 
have any capital. It provides for borrowing to meet their losses, to 
save the labor and expense of too frequent assessments. Security to 
the assured who meet with losses, and justice to all members, require 
that the company have security from each member for the payment 
of his assessment ; and the amendment of June 19th, 1862, was en- 
acted for the specific purpose of providing such security by lien on 
the property insured. To make the lien effectual to give such securi- 
ty, the assured must have a title to the property insured, and if he 
have an interest sufficient to satisfy the lien, the company should 
know what it is ; otherwise, the expense of an investigation to ascer- 
tain what it is, might exceed the assessment, and render the lien of 
no value practically. The amendment is remedial, and should be lib- 
erally construed to suppress the mischief and advance the remedy. 
A misstatement of title without fraud would impair the security by 
lien just as much asa fraudulent misrepresentation. The statute of 
1855 was enacted for a very different purpose. Prior to that statute, 
a misrepresentation material to the risk, though not fraudulent, 
avoided a policy. The consequences of this rule were often highly 
penal. Where the application was made to a local agent, who was, 
or could make himself, fully acquainted with the risk, and upon whose 
judgment it was probably taken, it might be very unjust that an in- 
advertent misstatement of facts, open to the observation of the agent, 
should render the policy void. The wording of the section in the 
General Statutes, which is substantially a re-enactment of the act of 
1855, renders it clear that the mistakes and misrepresentation in- 
tended are such as affect the risk. The jury are to reduce the amount 
as much as the premiums should have been increased The state of 
the title has nothing to do with the risk, except so far as it may in- 
duce design or negligence on the part of the assured. The title is 
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also peculiarly within the knowledge of the applicant. See, upon this 
point, Campbell vs. M. & F. Ins. Co., 37 N. H. 35. 

The misstatement of the title was not a mistake. The plaintiff does 
not claim that the application does not contain a correct statement of 
what he said about his title, when it states that the land and build- 
ings were his, and unincumbered, nor that he was under the influence 
of any error as to what his true title was, but says the misstatement was 
inadvertent. It was not a misrepresentation merely, as that term is 
understood in insurance law, but the truth of the statements was 
made an express condition by the terms of the policy. Boardman vs. 
N. H. Mut. Fire Ins. Co., 20 N. H. 551. Prior to the statute of 1855, 
the law raised an implied condition that evéry material representation 
should be true; and if any were false, the policy was made void. The 
statute does away with these implied conditions, unless the misrepre- 
sentation is intentional, but it does not attempt to change the effect 
of express conditious or warranties. 

Ili. If, as matter of law, the defendants’ charter is modified by the 
act of 1855, or any other statute, the plaintiff has waived the benefit 
of any such modification by entering into a contract to be bound by 
the terms and conditions of the charter as itstands. The policy pro- 
vides that said company doth promise and agree to insure the plaintiff, 
“subject to the provisions and conditions of the charter and by-laws 
' of said corporation hereto annexed.” ‘This makes the annexed char- 
ter and by-laws a part of the contract, just the same as if written in 
it. Marshall vs. Columbian Mut. Fire Ins. Co., 27 N. H. 157, before 
cited, and authorities there cited. The question is, then, not what 
would be the legal rights and obligations of members of the company 
in the absence of any contract? but, what is the construction of the 
charter and by-laws annexed to the policy, and making a part of it, 
as a matter of contract? The act of 1855 does not make any con- 
tract of the parties illegal. It simply declares the effect upon the 
contract of mistakes and misrepresentations made when the contract 
is entered into. It does not prohibit the parties from making a con- 
tract, that the effect of such mistakes and misrepresentations shall be 
different from that declared by the act to be the effect in the absence 
of such a contract. The party may release the legal liability of 
the company, as he might the legal liability of a common car- 
nier, by express contract. Aliquis renunciare potest juri pro se 
introducto. ‘The language of the charter cannot be misunderstood. 
“Policies shall be void unless the true title of the assured,and the 
jincumbrances on the same, be expressed therein.” “The law fre- 
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quently supplies by its implications the want of express agreements 
between the parties, but it never overcomes by its implications the ex- 
press provisions of the parties. If these are illegal, the law avoids 
them. If they are legal, it yields to them, and does not put in their 
stead what it would have put by implication, if the parties had been 
silent.” 2 Par. on Con., 27. 


Dor, yu. 

In the application for insurance, signed by the plaintiff, he is made 
to say, among many of the things, and in the kind of print extremely 
difficult to be read, usually found in such documents, that he cove- 
nants and agrees that the description of the property in the applica- 
tion is correct, so far as regards its condition, situation, valne, and 
risk ; that the misrepresentation or suppression of material facts, in 
the application, shall destroy his claim for a damage or loss; and 
that he holds himself bound by the charter and by-laws of the com- 
pany. The policy, after reciting, in diminutive type, in long and com- 
pact lines, that he has entered into the numerous stipulations of the 
application, “ which is made a part of this policy,” goes on to declare, 
in type of good size, well spaced, and set in legible manner, that the 
company, in consideration of the premises, promises to insure, sub- 
ject to the provisions and conditions of the charter and by-laws 
‘*hereto annexed.” Annexed to the policy, in the typographic style 
commonly used for the suppression of information, are copies of the 
defendants’ act of incorporation, passed in 1833, an act in addition 
to that act, passed in 1862, and the by-laws. 

The third section of the amendatory act of 1862, (ch. 2685,) pro- 
vides that “any policy of insurance issued by said company, signed 
the president, and countersigned by the secretary, shall be deemed 
valid and binding on said company in all cases where the assured has a 
title in fee simple, unincumbered, to the building, buildings, or property 
insured, and to the land covered by said buildings; but if the assured 
have a less estate therein, or if the property or premises are incum- 
bered, policies shall be void, unless the true title of the assured, and 
the incumbrances on the same, be expressed therein.” In the ap- 
plication, the plaintiff was represented as stating that the house upon 
which he desired insurance was his property, and was not incum- 
bered, when he had an absolute legal title, not to the whole of the 
house and land covered by the house, but only a part thereof as ten- 
ant incommon. The sixth section of the act of 1855 (ch. 1662), en- 
titled “ An in relation to insurance companies,” provides that no such 
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policy as the plaintiffs “shall be void by reason of any error, mistake, 
or misrepresentation, unless it shall appear to have been intentionally 
and fraudulently made; but said company may, in any action brought 
against them on said policy, file in offset any claim for damages which 
they shall have actually suffered thereby; and the jury may deduct, 
from the claims of the plaintiff, the amount of said damage, as they 
shall find it.” The plaintiff's misrepresentation of title was not “ in- 
tentionally and fraudulently made ;” and he claims that his policy is 
valid by force of the sixth section of the general act of 1855 ; while 
the defendants claim that the policy is void on the ground that, in 
eases where the insured has a less estate in the buildings insured and 
the land covered by the buildings than a fee simple, unincumbered, 
and the true title of the assured and the incumbrances are not ex- 
pressed in the policy, this particular insurance company is relieved 
from the obligation of the sixth section of the general act of 1855, by 
the third section of the private act of 1862, amending its charter. 

The situation of the title was such, that, if the plaintiff was not a 
lawyer, or a man specially versed in the legal technicalities of real 
estate titles, he might well have called the real as well as the personal 
property his, as he did when he signed the paper called an applica- 
tion. His “error, mistake, or misrepresentation ” does not “ appear 
to have been intentionally and fraudulently made.” The case is clearly 
one of the class which the general act of 1855 was intended to reach ; 
and the plaintiff’s policy is valid by force of that act, unless these de- 
fendants were singled out, among all the insurance companies of the 
State, as worthy of being invested with the exclusive privilege of ex- 
emption from the operation of the general act, by the special act of 
1862. Doves the true construction of the latter act entitle the defend- 
ants to such an exemption ? 

The nature of the mischief intended to be remedied by the act of 
1855 has a bearing upon the question whether, by fair and reasonable 
construction, it appears that the legislature, having in 1855 forbid- 
den all insurance companies to commit such mischief, did actually in- 
tend, in 1862, to confer on this company the exceptional legal right 
to commit the same mischief. The object of the act of 1855 obviously 
was, to remedy an evil with which the people of this State had long 
believed themselves to be grievously afflicted. Whether their belief 
had an ample or substantial foundation, or any foundation at all ; 
whether it was justified by the conduct of a considerable number of 
insurance companies; or whether the course of a very few brought an 
underserved reproach upon the whole system of insurance, it is not 
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now necessary to inquire. It is the state of things believed to exist 
and not its real existence, that explains the legislation. The public 
belief, manifested in the annals of litigation and elsewhere, is too 
notorious and historic to require any specific attestation. The state 
of things believed to exist was this : 

Some companies, chartered by the legislature as insurance com- 
panies, were organized for the purpose of providing one or two of 
their officers, at headquarters, with lucrative emplayment—large com- 
pensation for light work—not for the purpose of insuring property ; 
for the payment of expenses, not of losses. Whether a so-called in- 
surance company was originally started for the purpose of insuring 
an easily earned income to one or two individuals, or whether it came 
to that end after a time, the ultimate evil was the same. Names of 
men of high standing were necessary to represent directors. The di- 
rectorship, like the rest of the institution and its operations, except 
the collection of premiums and the division of the same among the 
collectors, was nominal. Men of eminent respectability were induced 
to lend their names for the official benefit of a concern of which they 
knew and were expected to know nothing, but which was represented 
to them as highly advantageous to the public. There was no stock, 
no investment of capital, no individual liability, no official responsi- 
bility—nothing but a formal organization for the collection of premi- 
ums, and their appropriation as compensation for the services of its 
operators. 

The principal act of precaution was, to guard the company against 
liability for losses. Forms of applications and policies, (like those used 
in this case,) of a most complicated and elaborate structure, were pre- 
pared, and filled with covenants, exceptions, stipulations, provisos, 
rules, regulations, and conditions, rendering the policy void in a great 
number of contingencies. These provisions were of such bulk and 
character that they would not be understood by men in general, even 
if subjected to a careful and laborious study; by men in general, they 
were sure not to be studied at all. The study of them was rendered 
particularly unattractive, by a profuse intermixture of discourses on 
subjects in which a premium-payer would have no interest. The 
compound, if read by him, would, unless he were an extraordinary 
man, be an inexplicable riddle, a mere flood of darkness and confu- 
sion. Some of the most material stipulations were concealed in a 
mass of rubbish, on the back side of the policy and the following page, 
where few would expect to find anything more than a dull appendix, 
and where scarcely any one would think of looking for information so 
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important as that the company claimed a special exemption from the 
operation of the general law of the land relating to the only business 
in which the company professed to be engaged. As if it were feared 
that, notwithstanding these discouraging circumstances, some extreme- 
ly eccentric person might attempt to examine and understand the 
meaning of the involved and intricate net in which he was to be en- 
tangled, it was printed in such small type, and in lines so long and so 
crowded, that the perusal of it was made physically difficult, painful, 
and injurious. Seldom has the art of typography been so success- 
fully diverted from the diffusion of knowledge to the suppression of 
it. There was ground for the premium-payer to argue that the print 
alone was evidence, competent to be submitted to a jury, of a fraudu- 
lent plot. It was nota little remarkable that a method of doing 
business not designed to impose upon, mislead, and deceive him by 
hiding the truth, practically concealing and misrepresenting the facts, 
and depriving him of all knowledge of what he was concerned to 
know, should happen to be so admirably adapted to that purpose. As 
a contrivance for keeping out of sight the dangers created by the 
agents of the nominal corporation, the system displayed a degree of 
cultivated ingenuity, which, if it had been exercised in any useful call- 
ing, would have merited the strongest commendation. 

Travelling agents were necessary to apprise people of their oppor- 
tunities, and induce them to act as policy-holders and premium- 
payers, under the name of “the insured.” Such emissaries were sent 
out. “The soliciting agents of insurance companies swarm through 
the country, plying the inexperienced and unwary, who are ignorant 
of the principles of insurance law, and unlearned in the distinctions 
that are drawn between legal and equitable estates.” Combs vs. Han- 
nibal Savings and Ins. Co., 43 Mo. 148, 162; 6 Western Insurance 
Review, 467, 529. The agents made personal and ardent application 
to people to accept policies, and prevailed upon large numbers to sign 
papers (represented to be mere matters of form) falsifying an import- 
ant fact by declaring that they made application for policies, revers- 
ing the first material step in the negotiation. An insurance company, 
by its agent, making assiduous application to an individual to make 
application to the company for a policy, was a sample of the crooked- 
ness characteristic of the whole business. 

When a premium-payer met with a loss, and called for the payment 
promised in the policy which he had accepted upon the most zealous 
solicitation, he was surprised to find that the voluminous, unread, and 
unexplained papers had been so printed at headquarters, and so filled 
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out by the agents of the company, as to show that he had applied for 
the policy. This, however, was the least of his surprises. He was 
informed that he had not only obtained the policy on his own ap- 
plication, but had obtained it by a series of representations, (of which 
he had not the slightest conception,) and had solemnly bound him- 
self by a general assortment of covenants and warranties, (of which he 
was unconscious,) the number of which was equalled only by their 
variety, and the variety of which was equalled only by their supposed 
capacity to defeat every claim that could be made upon the company 
for the performance of its part of the contract. He was further in- 
formed that he had succeeded in his application by the falsehood and 
fraud of his representutions—the omission and misstatement of facts 
which he had expressly covenanted truthfully to disclose. Knowing 
well that the application was made to him, and that he had been 
cajoled by the skillful arts of an importunate agent into the acceptance 
of the policy and the signing of some paper or other, with as little 
understanding of their effect as if they had been printed in an un- 
known and untranslated tongue, he might well be astonished at the 
inverted application, and the strange multitude of fatal representa- 
tions and ruinous covenants. But when he had time to realize his 
situation—had heard the evidence of his having beset the invisible 
company, and obtained the policy by just such means as those by 
which he knew he had been induced to accept it, and listened to the 
proof of his obtaining it by treachery and guilt, in pursuance of a pre- 
meditated scheme of fraud, with intent to swindle the company in re- 
gard to a lien for assessments, or some other matter of theoretical 
materiality, he was measurably prepared for the next regular charge 
of having burned his own property. 

With increased experience came a constant expansion of precau- 
tionary measures on the part of the companies. When the court held 
(Marshall vs. C. M. F. L Co., 27 N. H., 157 ; Campbell vs. M. and F. 
M. F. I. Co., 37 N. H., 35 ; Clark vs. U. M. F. I. Co., 40 N. H., 333) 
that the agent’s knowledge of facts not stated in the application was 
the company’s knowledge, and that an unintentional omission or mis- 
representation of facts known to the company would not invalidate 
the policy, the companies, by their agents, issued new editions of ap- 
plications and policies, containing additional stipulations to the effect 
that their agents were not their agents, but were the agents of the 
premium-payers ; that the latter were alone responsible for the cor- 
rectness of the applications, and that the companies were not bound 
by avy knowledge, statements, or acts of any agent, not contained in 
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the application. As the companies’ agents filled the blanks to suit 
themselves, and were in that matter necessarily trusted by themselves 
and by the premium-payers, the confidence which they reposed in 
themselves was not likely to be abused by the insertion in the applica- 
tions of any unnecessary evidence of their own knowledge of any- 
thing, or their own representations, or their dictation and manage- 
ment of the entire contract on both sides. Before that era, it had 
been understood that a corporation—an artificial being, invisible, in- 
tangible, and existing only in contemplation of law—was capable of 
acting only by agents. But corporations, pretending to act without 
agents, exhibited the novel phenomena of anomalous and nondescript 
as well as imaginary beings, with no visible principal or authorized 
representative ; no attribute of personality subject to any law, or 
bound by any obligation ; and no other evidence of a practical, legal, 
physical or psychological existence than the collection of premiums 
and assessments. The increasing number of stipulations and cove- 
nants, secreted in the usual manner, not being understood by-the pre- 
mium-payer until his property was burned, people were as easily be- 
guiled into one edition as another, until at last they were made to for- 
mally contract with a phantom that carried on business to the limited 
extent of absorbing cash received by certain persons who were not its 
agents. 

When it was believed that things had come to this pass, the legisla- 
ture thought it time to regulate the business in such a manner that it 
should have some title to the name of insurance, and some appear- 
ance of fair dealing ; and the act of 1855 was passed for that pur- 
pose. 

The loss of the time occupied by the solicitations of insurance 
agents, the loss of premiums and assessments paid, the loss of insur- 
ance security, the vexation and costs of lawsuits lost upon the astute 
and technical character of applications and policies not understood by 
the premium-payers, the manner in which innocent and deluded per- 
sons were overwhelmed by an array of their theoretical misrepresen- 
tations and constructive frauds, and other misfortunes incident to the 
system, were believed to constitute a crying evil, and a mischief of 
great magnitude. (Whether any remedy was available at common 
law or in equity, upon higher grounds and broader views than were 
taken—U. M. J. Ins. Co. vs. Wilkinson, and note on that case in 11 
Am. Law Reg., (N. 8.,) 485—we need not, in this construction of sta- 
tutes, stop to consider.) When the premium-payer complained that 
he had been defrauded, it was not, in the opinion of the legislature, a 
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sufficient answer to say that if he had been wise enough, taken time 
enough, had good eyes enough, and been reckless enough in the use 
of them to read the mass of fine print, and had been scholar, busi- 
ness man and lawyer enough to understand its full force and effect, 
he would have been alarmed, and would not have been decoyed into 
the trap that was set for him. Men have a right to be dealt with with 
some regard for the state of mind and body, of knowledge and busi- 
ness, in which they are known actually to exist. Whether they ought 
to be what they are, or not, the fact is, that in the present condition 
of society, men in general cannot read and understand these insur- 
ance documents. Whether it be reliance upon the representations of 
the companies’ agents, or want of taste for literary pursuits and crit- 
ical exegesis, or defect of legal attainments, or press of business, or 
fatigue of daily labor, or dislike of insurance typography—whatever 
the cause may be, the fact is, that under the ordinary circumstances 
of the present order of things, these documents are illegible and un- 
intelligible to the generality of mankind. And it seemed to the leg- 
islature that the companies who sent out their agents, knowing they 
would be confided in by the premium-payers to transact the business 
properly, and who issued applications and policies which they knew 
would not be understood, should not take an unfair advantage of mis- 
takes into which the companies themselves, by their agents and their 
fine print, caused the premium-payers to innocently and unconsciously 
fall. The action of the legislature was certainly in harmony with, if 
indeed it was anything more than an affirmance of the common law 
(in relation to fraud, estoppel and trust) which will not hear a man 
complain that he has led his neighbor into a pit. It was also thought 
that insurance companies, in danger of being defrauded by the pre- 
mium-payer’s burning his own property, were required, by their pri- 
vate interest and their public duty, to see to it that they did not in- 
sure his property to such an amount as to lead him into temptation ; 
and that their devices were not a prevention of, nor an appropriate 
protection against the fraudulent incendiarism propagated throughout 
the country by excessive amounts of pretended insurance. 

As the distress of those who met with losses was not alleviated by 
the eminent respectability of the men whose names figured as officers 
of the companies, so it was the nature of a system so liable to abuse, 
and not the character of the nominal or real managers of the compa- 
nies, that was supposed to call for the interference of the legislature. 
With no fault in many, and probably with substantial fault in but a 
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few, the system came to be excessively odious ; it was believed there 
had seldom been so flagrant an abuse of corporate power. 

The act of 1855 cut up a considerable part of the supposed evil by 
the roots. Upon a full trial of the remedy, from 1855 to 1862, it seemed 
to answer the high expectations that had been formed of it, and was 
perfectly satisfactory to the people of the State. In this state of 
things the defendants claim that by the special act of 1862, in addi- 
tion to the defendants’ charter, the legislature abolished the remedy, 
not generally, in favor ofall insurance companies, but by an exception 
in favor of this company alone, leaving the public securely guarded 
against all other companies, and giving to this company alone the le- 
gal right to take advantage of an innocent mistake, which right (if it 
ever existed) the legislature had taken away from this company and 
all other companies seven years before. It is not to be presumed that 
the legislature, of their own motion, passed the act of 1862 in ignor- 
ance of its tenor and practical effect, or that this company fraudu- 
lently procured it passage. No reason is suggested to show why the 
legislature should revive the evil which they had explicitly abolished 
—abolish the remedy which was thought to be perfectly indispensable, 
and, after a thorough trial of seven years’ duration, had been found 
perfectly successful—and give this company a monopoly of insur- 
ance fraud. What great and conspicuous benefits these defend- 
ants had conferred upon the State; what enormous and excep- 
tional service this particular company was to render the public, 
over and above all other companies engaged in, the same business ; in 
what respect it was so peculiar an institution as to be selected for dis- 
tinguishing marks of public favor, and loaded with the bounty and 
perpetual pension and franchise of defrauding the whole community 
—on this subject history, as-well as the act of 1862, is silent, and con- 
jecture fails. Until some explanation is given, the presumption must 
be almost irresistible that the legislature did not do what the defend- 
ants claim they did. 

It is not for the court to legislate by construing an act to be what 
they think it ought to be ; but, in ascertaining the meaning of the 
act of 1862, by the settled rules of construction, it is our duty to give 
weight to the history ofall the legislation on the subject-matter of the 
act, and the reason and policy of the general law of the land, in con- 
nection with which the special act of 1862 is to operate. The pre- 
sumption which we have found, arising upon considerations of this 
kind, is not absolutely irresistible and conclusive, because ii would be 
possible for the legislature to use language sufficiently explicit to leave 
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no room for doubt of their intent to do what the defendants claim 
they did. If the legislature had passed a general act, saying, in so 
many words, “The act of 1855, chapter 1662, is hereby repealed,” 
there would have been no question what that meant. If, instead of a 
general act of that kind there had been a special act, explicitly de- 
claring that policies issued by this company should be void by reason 
of innocent mistakes of the premium-payers, and that this company 
should be exempted from the operation of the sixth section of the act 
of 1855, we might be compelled to admit that the legislature intend- 
ed not only to expose the community to an unnecessary danger of 
fraud, but also to violate those principles of free government which 
require laws, as far as practicable, to be general, equal and uniform, 
and prohibit unjust discriminations and monopolies. 

It is not claimed that the general act of 1855 was repealed, but it 
is claimed that this company was exempted from the operation of the 
sixth section of that act. The general drift of the constitution is dis- 
tinctly hostile to the creation of discriminating and unreasonable pri- 
vileges and immunities ; the declaration of Article X. of the Bill of 
Rights, that government is instituted for the common benefit, protec- 
tion, aud security of the whole community, and not for the private in- 
terest or emolument of any one man, family, or class of men, is plain 
and explicit ; and the declaration of Article XXXVL, that a pension 
should be granted with great caution, and only in consideration of ac- 
tual services, and never for more than one year at a time, is very sig- 
nificant. And it is difficult to overestimate the weight of the natural 
presumption that the legislature did not intend either to pass an act 
that would be void, because evidently a breach of constitutional obli- 
gations, or to pass one that would so far indirectly defy the general 
spirit of the paramount law—though not in direct, open, and violent 
conflict with any of its specific provissions—as to be of doubtful val- 
idity. It is always to be presumed—and the presumption is to stand 
until the contrary is shown by an immense preponderance of evidence 
—that the legislature have not intended to disregard the doctrine of 
equal rights, upon which our institutions were founded. Whether 
every possible application of that doctrine is guaranteed in express 
terms in the constitution, or whether some applications of it are neces- 
sarily to be inferred from the general tone and temper of that instru- 
ment, and its comprehensive declarations of the doctrine, it is ex- 
tremely improbable that a legislature, presumed to be well affected to 
free institutions in theory and practice, have intended, by an applica- 
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tion of the doctrine of unequal rights, to build on some other founda- 
tion than that laid by competent authority. 

It would be a serious misfortune if, by construing the constitution 
strictly in its general direction, and liberally in other directions, or 
by adopting any arbitrary rule or eccentric habit of construction, it 
were rendered necessary to constantly amend the constitution by in- 
serting such specific guaranties as would be, in fact, mere applications 
of the general principles of the original instrument to changed cir- 
cumstances and new conditions of society. Such a eustom of amend- 
ment would propagate erroneous ideas of the original, break the uni- 
formity and shake the permanency of its principles, and materially 
impair its efficacy. If the court should hold that the legislature in- 
tended to make unreasonable discriminations and to establish un- 
reasonable franchises, not for the common benefit, protection, and 
security of the whole community, but for the private interest or emolu- 
ment of some one man, family, or class of men, and should further 
hold that the legislature had the power to do this, in any case not 
within the condemnation of some constitutional provision more ex- 
plicit than Article X. of the Bill of Rights, the government would be 
turned into a course not designed by its founders. Standing on the 
presumption of a legislative intent to support the spirit as well as the 
letter of the constitution, the court is not justified in holding, upon 
any light grounds, that the legislature have carelessly, unintelligently, 
or in bad faith, discharged the duty forcibly called to their attention 
by their official oath ; and when a statute is fairly and reasonably 
capable of a construction consistent with the doctrines of the consti- 
tution, it must ordinarily, if not always, be the duty of the court to 
give it that construction. 

Upon a just consideration of the province of construction as the 
discovery of the legislative intent, the history of legislation on the 
subject-matter of the third section of the private act of 1862, the 
reason and policy of the general act of 1855, the mischief which the act 
of 1855 was designed to remedy, and the presumption that the legisla- 
ture passed the act of 1862 with a becoming regard for constitutional 
principles, the defendants’ construction of that act is extremely un- 
reasonable. A different construction must be very unreasonable in- 
deed to prevent its being adopted in preference to the defendants’. 

The title of the act of 1862 is, “ An act in addition to an act to incor- 
porate the Rockingham Farmers’ Mutual Fire Insurance Company;” 
not a word indicating a purpose to amend the act of 1855, entitled 
“An act in relation to insurance companies,” but every word indicat- 
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ing a purpose to amend the charter of this company, passed in 1833, 
A material modification of or exception to the general law would 
naturally be put in a general act, and not in a private one, which 
would not be likely to be published in revisions of the statutes. An 
important amendment of a general act inserted in a private one, with 
nothing in the title of the latter suggesting the amendment, is not ac- 
cording to the usual course of legislation in this State. Not only is 
there nothing in the title of the act of 1862 suggesting an amendment 
of the act of 1855, but in the body of the former act there is no allu- 
sion to the latter; and, from the perusal of the private act alone, no 
one would suspect that it modified, or introduced an exception to, 
any general act whatever. If the legislature had intended, by the 
private act, to make so serious a change in the general law of insur- 
ance as to exempt one insurance company from its operation, there 
is some reason to expect they would have explicitly referred to the 
general law, or used, in the title or body of the private act, some ex- 
press words of exemption or exception. But, while the seventh sec- 
tion of the amendatory act is, “ The fifth and seventh sections of the 
act to which this is in addition are hereby repealed,” the general 
clause repealing all acts and parts of acts inconsistent with this act, 
which clause was inserted in the act of 1855, and is usually inserted 
in all acts supposed to be repugnant to existing statutes not particu- 
larly repealed, was omitted in the act of 1862. 

The third section of the act of 1862 is a substitute for the repealed 
seventh section of the charter, which provided “ that the said com- 
pany may make insurance for any term not exceeding seven years ; 
and any policy of insurance issued by said company, signed by the 
president, and countersigned by the secretary, shall be deemed bind- 
ing on said company in all cases.” 

The third section of the act of 1862 provides “that said company 
may make insurance for any term not exceeding seven years ; and 
any policy of insurance issued by said company, signed by the presi- 
dent, and countersigned by the secretary, shall be deemed valid and 
binding on said company in all cases where the assured has a title, in 
fee simple, unincumbered, to the building, buildings, or property in- 
sured, and to the land covered by said buildings ; but if the assured 
have a less estate therein, or if the property or premises are incum- 
bered, poiicies shall be void, unless the true title of the assured, and 
the incumbrances on the same, be expressed therein.” 

A literal construction of the repealed section would have made 
every policy ‘binding on said company,” that had been “issued by 
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said company, signed by the president and countersigned by the sec- 
retary.” A literal construction of the substituted section would make 
every such policy “valid and binding on said company,” where the 
title of the assured is “in fee simple, unincumbered.” No construe- 
tion could be more unreasonable or more unacceptable to the defend- 
ants than that. There were many cases where policies “issued by 
said company, signed by the president and countersigned by the 
secretary,” would have been void under the repealed section ; and 
there are many cases where such policies would now be void under 
the substituted section, even if the title of the assured were “in fee 
simple, unincumbered.” The literal construction of either section is 
wholly inadmissible. The repealed section would be held to operate 
in harmony with and in subjection to the general law applicable to 
duly executed policies of insurance. Such a qualification was neces- 
sarily implied and understood. And, to a great extent, the defend- 
ants would of course claim that the substituted section should be 
taken with the same qualification. But the defendants claim that no 
such qualification can be attached to the express provision that poli- 
cies shall be void when the assured has a less estate than a fee sim- 
ple, unincumbered, unless his true title is expressed in the policy ; 
and it is argued that such a qualification would render that provision 
nearly a nullity, and would conflict with the purpose of the lien (giv- 
en by the preceding section) on the property insured, for assess- 
ments. Forcibly as the defendants’ argument is presented, it seems 
to us to be overcome by the reasons for the contrary conclusion, 
which we have considered. Due weight being given to all the rea- 
sons on both sides of the question, the qualification necessarily im- 
plied in the repealed section, making policies valid, not in all cases, 
according to the literal terms of that section, but in all cases where 
duly executed policies would be valid by the general law—which qua- 
lification is also necessarily implied in the substituted section “in all 
cases where the assured has a title in fee simple, unincumbered,’— 
must also, we think, be implied in the latter section, in cases where the 
assured has not such a title. The implied qualification is in the re- 
pealed section and in the substituted section ; and, on the grounds 
already stated, we think it must be held to apply to all cases under 
the latter section, as it applied to all cases under the former. 

This construction undoubtedly leaves the substituted section open 
to the criticism of not being a very felicitous composition, or a very 
important amendment; but the opposite construction would expose 
it to objectious far more serious than infelicity of style and immate- 
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riality of substance. A literal construction makes the act of 1862 re- 
pugnant to the act of 1855 ; but the repugnancy is removed by ap- 
plying to all cases the qualification which must be applied to many 
cases ; and it is much easier thus to remove the repugnancy than to 
remove the objections to the construction which raises it. 

The defendants further claim, that the act of 1862 being made a 
part of the contract, the plaintiff is bound by it as by a waiver of the 
act of 1855. But, if it is binding upon him as a part of the contract, 
it is binding in accordance with its legal construction, which, as we 
hold, makes it operate in harmony with and subject to the general law 
under which the plaintiff’s policy is not “void by reason of any error, 
mistake or misrepresentation, unless it shall appear to have been in- 
tentionally and fraudulently made.” The third section of the act of 
1862 did not exempt the defendants, in any case, from the operation 
of the sixth section of the act of 1855. 

Judgment for the plaintiff. 


Hipparp, J. 

I concur in the result which is reached im the foregoing opinion, 
but do not think it can be sustained upon the ground stated. It 
seems to me that, upon a true construction of the plaintiff’s applica- 
tion, the insurance was not on the whole house, but on the undivided 
half which the plaintiff owned in fee simple, the value of which was 
found by the jury to be more than sufficient to justify the sum in- 
sured upon it. If this view is correct, the question, so ably discussed 
in the opinion, does not arise. The provisions of the application 
which tend to favor this construction are not contained in the state- 
ment of facts preceding the opinion ; and it would not be useful to 
occupy space in reciting or considering them, nor in assigning rea- 
sons for disagreeing with the doctrines of the opinion. 





McCann vs. Attna Ins. Co. 


SUPREME COURT OF NEBRASKA, 


JANUARY TERM, 1874. 
Appeal from District Court of Otoe County. 


D. J. McCANN er au 
vs. 


ETNA INSURANCE COMPANY.* 


Held, that in an action against an insurance company to compel it to issue a policy 
upon an alleged contract of insurance, there must be conclusive proof that such 
contract was actually made. 


Held, that due notice of loss and statements supported by affidavits are conditions 
precedent to recovery. 


SHampBaveu & Ricuarpson, for Plaintiffs. 
S. H. Catuoun, for Defendants. 


Gantt, Assoc. J. 


The plaintiffs claim that on the 11th day of October, 1865, they 
made a verbal application to the agent of the defendants for an insur- 
ance on the one half of the steamboat Sunset, and that the defend- 
ant by its agent, James Sweet, accepted such application and agreed 
to take the risk. The defendant denies the alleged contract of insur- 
ance on the steamboat, and makes several other defenses. Consider- 
able testimony was taken in the case, but the substance of all the tes- 
timony in respect to the alleged contract is that of McCann, one of 
the plaintiffs, that on the day above stated he went to the office of 
James Sweet, the agent, and by verbal agreement with him, as the 
agent, he effected an insurance on the one’ half of the steamboat in 
the Adtna Insurance Company, and that this conversation was the 
only one in which he made a direct application for such insurance. 


* Opinion filed January 15th, 1874. To appear in Vol. 3, Nebraska Reports. 
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Also that of James Sweet, the agent, that no such contract of insur- 
ance was made ; that he told Mr. McCann he could not issue such 
policy, but that he could take his application and send it to the office 
of the general agent, and that McCann quickly left his office, without 
leaving a written application. And that of S. H. Calhoun, stating 
that he was in the office of Sweet at the time the conversation oc- 
curred between McCann and Sweet, and that Sweet formally told Mc- 
Cann he would write to the company, and see if they would take the 
risk ; that he expressly said he could not issue a policy on the hull 
of the boat, but it must be done by the home office, and that McCann 
left the office within five minutes after he entered it. It seems that 
Calhoun was the only person present at the time of the conversation 
between McCann and Sweet, and therefore all the testimony in re- 
gard to the conversation and the alleged contract of insurance is that 
of these three persons. We think the testimony is not sufficient to 
maintain the allegations of the petition. That of McCann stands 
without any support whatever, while that of Sweet is corroborated by 
that of Calhoun. And the most favorable construction which can 
possibly be put upon all this testimony for the plaintiff, still leaves the 
matter in very great doubt. In Suydam vs. The Columbus Ins. Co., 
18 Ohio, 451, the rule is laid down that in an action against an insur- 
ance company to compel it to issue a policy upon an alleged contract 
of insurance, such action cannot be sustained unless there is conclu- 
sive proof that such contract was actually made. If the matter is left 
in doubt upon the whole evidence, the suit must be dismissed. Ne- 
ville et al. vs. The Merchants and Manufacturing Ins. Co., 19 Ohio, 
452 ; 2 Parsons on Con., 351. But suppose the evidencee were suf- 
ficient to establish a parol contract of insurance between the parties, 
have the plaintiffs placed themselves in a position to secure a right of 
action and to maintain their suit to recover damages for the loss sus- 
tained by the sinking of the boat? The assured, sustaining loss, is 
required forthwith to give notice to the company or its agent, and as 
soon as possible thereafter to make and deliver in a particular account 
of such loss, signed and sworn to by him, together with a statement 
of the whole value of the subject insured, his interest therein, and 
when and how the loss originated so far as he knows or believes. All 
these requirements are conditions precedent to be performed on the 
part of the assured, and until such statements and proofs are pro- 
duced, the loss shall not be deemed payable. It is said that the “as- 
sured cannot be presumed ignorant of the usages of the office to 





1874.] McCann vs. Zina Ins. Co. 151 


which he applies for insurance,” and the law will not permit him on 
the ground of ignorance to claim exemption from producing the notice, 
statements or preliminary proofs, so indispensable to his demand of 
payment ; at least all such proofs as may be in his knowledge or 
possession touching the nature and extent of the loss. And it seems 
to be the well settled doctrine in this country that the notice and 
statements supported by oath are conditions precedent, and must be 
performed before the assured is entitled to receive payment or to sue 
for the loss, unless the company, by some act on its part, waives the 
performance of said conditions. Angell on Ins., sec. 226; Columbia 
Ins. Co. vs. Lawrence, 2 Peters, 53 ; Same vs. Same, 10 Peters, 513 ; 
Hoff vs. Marine Ins. Co., 4 John. 135. 

In the case at bar, it appears from the proofs that the plaintiffs did 
not comply with these conditions precedent, except that a copy of 
protest was either left with or shown to the agent. If in law the 
plaintiff could, on the ground of ignorance, claim exemption from 
producing the preliminary proofs, yet in this case they could not be 
permitted to plead ignorance, for the proofs show that they were 
fully notified to produce such statements. 

J. B. Bennett, general agent of the company, testifies that McCann 
called at his office, in Cincinnati, Ohio, and in their conversation he 
“ distinctly requested him to submit the proofs of his loss, to reduce 
his statements of facts to writing and verify them by oath, to produce 
a protest, and submit any facts bearing directly or indirectly on his 
claim.” McCann in his testimony fully corroborates this testimony 
of Bennett ; he says Bennett informed him “that no statement of 
the facts or proofs had been received by him, and that he could not 
settle the matter; that there were many questions arising from the 
peculiar facts of the case,” etc.; that he “returned to Nebraska City, 
called on Mr. Sweet and asked him if he was prepared to pay the loss. 
He said he was not, and I brought the suit against the defendant.” 
The statements, etc., were demanded of McCann, and he refused to 
furnish them, and therefore the loss alleged to have been sustained 
by the sinking of the boat was not payable, and without the produc- 
tion of these proofs, certainly, the agent might well say he was not 
prepared to pay the loss. 

The failure of the plaintiffs to produce those preliminary proofs we 
think are sufficiently pleaded in the answer. It is true the defendants 
plead other defenses in their answer, but that does not relieve the 
plaintiffs from the performance of the conditions precedent. “ Good 





152 Report of Decisions. [Feb 


faith and fair dealing is of the essence of the contract of insurance,” 
but the evidence shows that the plaintiffs have not so acted in the 
premises. They failed to produce the preliminary proofs, and when 
requested so to do, they refused and brought their suit ; and as the 
alleged loss is not payable until these conditions precedent are per- 
formed, they cannot maintain their action. 

Judgment affirmed. 

Maxwett, J., concurs. 





CASES DECIDED IN THE LOWER COURTS. 


THE MANISTEE.—IN ADMIRALTY, 


United States District Court, E. D. Wis.—August Term, 1873. 


THE TRADERS’ INS. CO., OF CHICAGO, anp THE ORIENT MUTUAL INS. 
Cco., OF NEW YORK, 


Us. 


THE PROPELLER MANISTEE.* 


. Libel by Insurer.—In case of a total loss of a cargo by collision, a libel may be 
brought by the insurer against the colliding vessel, after notice aud proof of 
the loss and demand of payment, though without actual payment. 


. When will Lie, though Loss not actually Paid.—The insured having been fully 
satisfied for the loss, and not intervening or opposing the prosecution of the 
libel of the insurer, the carrier cannot be permitted to raise the objection of 
non-payment of the loss before libel brought. 


. Policy Issued in Disregard of Statutory Requirements.—Where the statutes of a 
State require foreign insurance companies to comply with certain requirements, 
and declare penalties for doing business in disregard of these requirements, in 
case of a loss on a policy issued in disregard of such requirements, a carrier can- 
not be permitted to make this a defense to a libel, the loss having been paid by 
the company. 


This was a libel by the Traders’ Insurance Company, of Chicago, 
and the Orient Mutual Insurance Company of New York, against the 
propeller Manistee, to recover the amount of $10,700, insurance paid 
by them on the cargo of the schooner 8. Robinson, which was sunk 
by collision with the Manistee. 

The facts are stated in the opinion. 


Emmons anp Marguam, for Libelants. 
Fivcues, Lynpz anp Mutter, for Respondent. 


: Mitutrr, J. 
On the 23rd of May, 1872, at Chicago, there was shipped on board 
the schooner S. Robinson, sixteen thousand and five bushels of corn, of 


* From the Chicago Legal News. 
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the value of ten thousand and seven hundred dollars, to be trans- 
ported on board of said schooner to Kingston, Canada. The Traders’ 
Insurance Company made and delivered to the shipper a policy on 
said cargo, in the sum of five thousand seven hundred dollars, and the 
Orient Mutual Insurance Company in the sum of five thousand dol- 
lars, against the risks of collision and of the perils of the lakes. 

The schooner, while on her trip down the lakes with the cargo on 
board, was damaged by collision with the propeller Manistee, on the 
24th of May, 1872, so that she sunk, and her cargo became a total 
loss, rendering thereby the libelants liable to pay therefor. 

Proof of loss was made May 28th, 1872. May 30th, notice of the 
loss was given these insurance companies, and of an abandonment to 
them, with claim for a total loss. This libel was filed and monition 
issued May 31st. June 12th, 1872, the Orient Mutual Insurance Com- 
pany paid five thousand dollars, the amount of their policy. In case 
of loss, by a condition of the policy issued by this company, the loss 
is payable m thirty days after proof of loss and proof of interest in 
the property insured. 

The libel alleges that payment of the loss had been made by these 
libelants, which is a mistake as to the Orient Mutual Insurance com- 
pany, but it had been made by this company within thirty days after 
the loss, and the proof of loss, and before the taking of proofs in 
support of the libel. The policy of the Orient Mutual Insurance 
Company was issued by an agent in Chicago. There is no evidence 
that the agent of this company, who issued the policy, had authority 
to do business under the laws of the State of Illinois. 

It was contended by counsel at the hearing, that the policy is 
void for having been issued in disregard of the requirements of the 
laws of that State. The statute laws of Illinois on this subject were 
read at the argument, from pages 595, 596, 597, 598, 599, of D. B. 
Cook & Co.’s edition. These laws require that insurance companies 
incorporated and located in States other than the State of Illinois, 
produce certain statements respecting their liability and condition, 
and procure from the auditor of the State authority to transact busi- 
ness within the State. And it is further declared that it shall be un- 
lawful for an agent to do business without having first complied with 
those laws. And upon conviction for violating these requirements, 
punishment by fine or,imprisonment, or both, may be imposed. 

Those statute laws do not declare void, policies issued by foreign 
companies through a local agent, in disregard or violation of them. 
The object of these statutes was the security of citizens doing business 
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with such companies, by bringing them as nearly as possible to local 
corporations, and also as a provision for revenue. Where a statute 
prohibits or annexes a penalty to its commission, the act is made un- 
lawful, but it does not follow that the unlawfulness of the act was 
meant by the legislature to avoid a contract made in contravention 
of it. Where a statute is silent, and contains nothing from which 
. the contrary can properly be inferred, a contract in contravention of 
it is void. But the whole statute must be examined in order to de- 
cide whether or not it does contain anything from which the con- 
trary can be properly inferred. Harris vs. Runnels, 12 Howard, 80. 
The Ocean Insurance Company vs. Polleys, 13 Peters, 157. There is 
no penalty pronounced against a person for obtaining a policy from 
or doing business with the company that has not complied with the 
requirements of those statutes. The insured in this case obtained 
the policy upon the payment of the premium, and has received from 
this company full satisfaction for the loss. 

If the owner of the cargo had not taken a policy from the agent of 
this company, but had shipped without insurance, he would be enti- 
tled to recover of the carrier for the loss, the value of the cargo. Ina 
my opinion the carrier should not be permitted to make this defense. 
The shipper might have brought a libel for the use of the company, 
and if the use were not expressed in the record the court would pro- 
tect the company, even after a decree in favor of the libelant. 

This brings me to the consideration of the second objection to a 
decree for the Orient Mutual Insurance Company in this libel. The 
point presented is the non-payment of the loss prior to bringing the 
libel. 

Notice of a total loss of the cargo insured was given by the insured 
to the insurance company prior to the bringing of the libel, and de- 
mand of payment made. Where there is a total loss there is no ne- 
cessity for a formal instrument of abandonment. A total loss, with 
notice and a demand for payment, is equivalent to an abandonment 
and acceptance. The assured renounces and yields up to the insur- 
ers all the right, title and claim to what may be saved. The insurer 
then stands in place of the insured, and becomes legally entitled to 
all that can be rescued from destruction. “ Where the thing insured, 
and'every part of it, is completely gone out of the power of the in- 
sured, it is just and proper that he should receive at once as for a 
total loss, and leave the jus recuperandi to the insurer.” Marshall on 
Ins., B. I, A. 14. “ The insured has a right to call upon the under- 
writer for a total loss, and of course to abandon as soon as he hears 
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of such a calamity having happened, his claim to an indemnity not 
being at all suspended by the chance of a future recovery of part of 
the property, but because of the abandonment that chance belongs to 
the underwriters.” Park on Insurance, ch. 9. Cruggs vs. Vesse, 1 
Peters, 193. 

The payment of a total loss by the insurers, or their liability to pay 
such a loss, in consequence of an abandonment, gives them an equita- 
ble right to the property, or what remains of it, so far as it was cov- 
ered by the policy. And the abandonment, considered as an assign- 
ment of property, must have reference to the time of the loss. Phillips 
on Insurance, § 1707. It is a universal rule that all rights, claims 
and interests which are indispensably connected with the property in- 
sured, pass to the insurer by an abandonment of the property, so far 
as the same belonged to the insured, and to the extent of the interest 
covered by the policy. As a right to contribution for general average, 
all claims for negligence or any misconduct causing injury to the prop- 
erty, as for collision or for injury to goods, or for an indemnity from 
a foreign government. 2 Parsons on Shipping Admiralty, 416, and 
cases there referred to; 2 Arnold on Insurance, 2d ed. by Perkins, 
1191-2-3. Under the 34th Admiralty rule, an insurer who has ac- 
cepted an abandonment, which divests the original claimant of all in- 
terest, may be admitted to intervene, and become the dominus litis. 

The Brig Ann C. Pratt, 1 Curtis, 340: In this case it does not ap- 
pear that the insurance company had satisfied the insured for the 
loss. “ And the insurer may be allowed to intervene and become the 
dominus litis, when he can show an abandonment which divests the 
original claimant of all interest. But with this the respondent has no 
concern, nor cau he defend himself by setting up these equities of 
others, unless he can show that he has made satisfaction to the party’ 
justly entitled to receive the damages.” The Propeller Monticello, 17 
Howard 152, 156 ; Rogers vs. Hosach’s Ex’rs, 18 Wendell, 349. 

The owner and insurer in respect to the property and the risks in- 
cident thereto may be considered as one person, having the beneficial 
right to indemnity from the carrier. The notice of the total loss, with 
demand of payment according to the terms of the policy vested in the 
insurance company the exclusive title to the insured property, and 
fixed the liability of the insurer to pay the amount of the policy with- 
in thirty days. And upon the equitable principles of the Admiralty, 
the insurer being considered in the nature of a surety should not be 
quired to satisfy the insurer prior to instituting a libel against the 
carrier, when the insured does not object, nor intervene for his interest. 
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In this case the insured was fully satisfied for the loss, and the carrier 
should not be permitted to oppose the prosecution of this libel, on the 
part of the Orient Mutual Insurance Company. 

Decree for libelants. 


TAX ON CAPITAL STOCK. 


Judge Farwett of the Circuit Court of Chicago, recently decided 
the case of the Republic Life Insurance Company, which involves the 
question whether the capital stock of a stock company is liable to be 
assessed and taxed in Illinois, whether the stock is held there or else- 
where. The assessor of Cook county assessed the real estate belong- 
ing to the company, located in Chicago, but when the assessment was 
passed upon by the State Board of Equalization, the board assessed 
the capital stock of the company at its par value and deducted the 
assessed value of the real estate already assessed by the assessor of 
Cook county. This action of the board coming to the knowledge of 
the agents of the company, an appeal was made to the courts, and 
the complainant prayed that an injunction be granted to restrain the 
State Board of Equalization from levying the above-mentioned tax 
upon the total capital stock of the company. The plaintiff contended 
that such assessment was illegal, in that the capital stock of the com- 
pany does not belong to the company but to the individual stock- 
holders, that the stockholders are eaéh liable to be assessed for the 
stock held by each as their personal property, and that non-resident 
stockholders could thereby be compelled to pay double tax upon the 
same property ; that the tax does not profess to be levied upon the 
corporation as represented by the stockholders, and, if paid, could 
not be considered as having been paid for their benefit ; that the 
State Board of Equalization was not a proper body to be intrusted with 
the assessment of property, and that it had no right to set aside the 
legal assessment of the proper officer of Cook county and substitute 
its own authority. 

On the part of the people, it was claimed that the property taxed 
all belonged to the company and to nobody else ; that the individual 
stockholder could exercise authority over the affairs of the com- 
pany only through its corporate capacity ; that the statute expressly 
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provides, “In all cases where the tangible property or capital stock 
of any company or association is assessed under this act, the shares 
of capital stock of any such company or association shall not be as- 
sessed or taxed in this State ;” that if stockholders of such company 
residing in other States are liable to be taxed upon their stock, it is 
not the fault of our laws, and they should have known what respon- 
sibility they were assuming in making the purchase. 

Judge Farwell, after reviewing the position taken by the counsel 
on either side, gave his decision adverse to the complainant upon the 
following grounds: Corporations are the creatures of law ; they 
may have greater or less power extended to them by their charters, 
but they have one right which is common to them all—the right to 
exist. This very right of existence is of great value, as is evinced by 
the large number of corporations in existence. These corporations 
for convenience designate their stock, capital, or capital stock as 
shares, representing equal amounts of the entire sum ; this capital is 
paid in by individuals, but when paid in it becomes the property of 
the corporation itself and is no longer the property of the individual. 
The stock of the company depends largely upon its management, but 
generally the market value of the stock represents all of the property 
of the company, and it is therefore a proper basis on which to make 
an assignment. Such, and such only, being the rights of the corpora- 
tion, and such the rights of the several stockholders as such, it neces- 
sarily follows that when the taxing power of the State undertakes, in 
accordance with the express language of the constitution, to levy a 
tax “So that any person and corporation shall pay a tax in propor- 
tion to the value of his, her or its property,” it is the right, if not the 
duty, of such power to treat such domestic corporation as the legal 
owner of everything which such corporation is or has of value, and 
to regard the whole as property belonging to the corporation, and for 
which it is to be assessed and taxed. Such corporations, established 
by our own laws, are in a peculiar sense domestic corporations, be- 
longing here, and not necessarily recognized or tolerated beyond the 
borders of our own State. Except upon sufferance they cannot breathe 
beyond our own boundaries. Here must be the office, their place of 
business, and their base of operations. . 

In passing upon the question of the constitutionality of the action 
of the State board, the judge says: “In my judgment the objection is 
not a good one. I see nothing in the constitution warranting the 
views contended for.” And aside from all questions of coustitution- 
ality, the judge contended that the State board, coming from all parts 
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of the State and representing every interest, meeting in Springfield 
where the statements of all stock companies must be kept on file, was 
the proper body to determine the value of all corporations in the 
State, and to levy a tax upon the same proportionate to the value of 
such property as compared with all other species of property in the 
State. 

The decision is an important one, for it raises the points relating 
to the taxation of the capital stock of chartered corporations in such 
a direct manner as to enable those interested to obtain an authorita- 
tive decision by the highest court in the State at an early day, by ap- 
pealing this case, or by resisting the collection of taxes under an as- 
assessment made by the State Board of Equalization. It is quite proba- 
ble that the case will be appealed, as it affects the interests of a large 
class of capitalists. —Northwestern Review, Chicago, Illinois. 


POLICY BINDING AFTER BANKRUPTCY. 


In the United States District Court for the Northern District of 
Illinois, Judge Blodgett presiding, February Term, 1873, the case In 
re Firemen’s Insurance Company was argued, and the following is a 
summing up of the decision : 

This case is important, as deciding that the terms and conditions of 
an insurance policy remain binding upon the insured after adjudica- 
tion of bankruptcy to the same extent as before. The policy-holder 
is bound by the terms of his contract. Though an insurance compa- 
ny may, while solvent, waive the performance of conditions, the as- 
signee has no such power. 

A clause in a policy limiting the right of action to “ one year ” from 
the loss, is valid as a limitation, but proof of the debt in bankruptcy 
is equivalent to the commencement of a suit. Failure to bring suit 
within the time limited, bars the claim. 

The proper practice, where the assignee wishes to contest such 
claim, is to ask that the claim be expunged under the 34th rule in 
bankruptcy. On these questions, see Wilson vs. People’s Eq. Ins. 
Co., 2 Gray, 480 ; 9 Maryland, 1 ; Smith vs. Havrill M. F. Ins. Co., 
1 Allen, 297; 38 Penn. State, 130 ; 2 Greenl. Ev., 406. 

For cases as to the “ year clause ” in policies of insurance, see Ful- 
lan vs. N. ¥. Union Ins. Co., 7 Gray, 61; 31 Penn. State, 448 ; 24 
Georgia, 97 ; 5 Rhode Island, 394. 
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CONTESTED PROOFS. 


In the Supreme Court Circuit of Brooklyn, N. Y., Judge Barnard 
presiding — 

Ellen O'Reilly brought suit to recover $5,000 from the Guardian 
Life Insurance Company, on a policy issued to herself and husband, 
insuring the life of each for twenty years, the sum named to be paid 
to the survivor in case one died. Plaintiff’s husband, Michael, died, 
and due notice was given, but the money was not paid to the widow, 
who claimed that she had fulfilled all the conditions of the policy. 

The company alleged that the terms of the policy had not been com- 
plied with ; that one premium had not been paid, and further, that 
they had not sufficient proof that plaintiff was the wife of Michael 
O’Reilly, or that he died. 

The jury rendered a verdict on the 25th of November in favor of 
plaintiff for $5,278, including interest. 





